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Crossing Boundaries: National Efforts to Apply Media

Laws Across Borders

Eric P. Robinson™

One of the fundamental powers of government is the power to enforce
and apply the laws and rules adopted by the regime. As written by the
German political philosopher Samuel von Pufendorf, “fudiciaria potestas
pars summi imperii.”!)

Asserting this power, nations have developed their own legal regimes.
But governments’ power is generally limited to the people, objects and
actions that occur within the particular territory over which the government

has actual or putative authority and control. But when one nation attempts

* Eric P. Robinson is an Assistant Professor in the School of Journalism and Mass Communications at
the University of South Carolina, where hefocuses on media law issues involving the internet and social
media. He previously taught media law and ethics at Louisiana State University, the CUNY Graduate
School of Journalism, Baruch College, and the University of Nevada, Reno. He was also co-director
of the Press Law and Democracy Project at Louisiana State University; of counsel to the First Amendment
law firm the Counts Law Group; deputy director of the Donald W. Reynolds National Center for Courts
and Media at the University of Nevada, Reno; an affiliate scholar with the Digital Media Law Project
at Harvard Law School's Berkman Center for Internet and Society; a staff attomey at the Media Law
Resource Center, and a legal fellow at the Reporters Committee for Freedom of the Press. His recent
publications include the United States chapter of World Social Networking Laws (2014); and articles
in Communications Law & Policy (2016); the Sage Guide to Key Issues in Mass Media Ethics &
Law (2016); Privacy Rights in the Digital Era (2015); the American Journal of Trial Advocacy (2013);
and the Florida Coastal Law Review (2012). His web site is ericrobinson.org.
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1) Samuel von Pufendorf. De Jure Naturaeet Gentium ¢. 4 § 4 (Libriocto (1672), VII, New York-London,
1964), quoted in Elisa D'Alterio, From judicial comity to legal comity: A judicial solution fo
global disorder?, 9 Int'l J. Const. L.394, 394 (2011), doi: 10.1093/icon/mor036, available at

http://icon.oxfordjournals.org / content/ 9/ 2/ 394.full pdf.
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ly its norms and laws to residents of another nation, a legal dilemma
to apply

is created.

This problem is amplified because the legal regimes of various nations
often vary widely. Such differences may include, for example, what
constitutes criminal and civil violations, what procedure and processes are
used for dealing with these violations, and the range of possible sanctions
for violators.2) While these international differences between nations are
often significant, the disparities are usually not a problem in normal legal
proceedings, which generally involve persons, actions and legal principles
of a single nation. But nations’ conflicting laws and values can become
a problem when legal issues involve residents of or actions in more than
one nation.

The problems emerging from the divergence amongst nations’ legal
systems and principles can be seen in all areas of law, including regulation
of the media. In some nations the media is entirely owned and controlled
by the government, while others have entirely private ownership with varying
levels of public regulation, and still others have a media system that falls
between these extremes.?)

Before the emergence of internet, it was not much of a problem when
countries had individual standards and regulations regarding the media. But
in this modern, networked world, where news, information and opinion

can easily cross nations’ borders and legal boundaries, conflicts over different

— e
2) Despite this divergence,

there are several commonalities in the roots of most nations’ legal systems,
often based

on cither historical, cultural and colonial factors.

I £ N o i L At . - - . ies
murnatl.tm.xl treaties which establish both international norms and transnational law-making bodies
(legislative, such as the Euro,

— pean Parliament, and judicial, such as the Inter-American Court of Human
ights

3) The United States in thi :
United States and South Korea both fall in this middle range, with both commercial and government
sponsored media. °

And, increasingly, similarities arsc from
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countries’ standards for and regulations of media content, including conflicts

in new regulations for the internetbased media, are increasingly common.

As individual countries begin to regulate cyberspace, their decisions

reach far beyond national borders. Can one country be so influential

in regulating the Net that the consequences are felt around the world?

How far may a country go?4

This article focuses on some specific recent examples of such conflicts,
and the national and international interests and principles at stake in these

situations.
Some Recent Intemational Media Law Conflicts

It is perhaps inevitable that nations that attempt to regulate it will have
different notions of what restrictions should be imposed. Some go as far
as severely restricting access to online material, while others take a more
laissez faire, open attitude.) But these conflicting notions of internet
regulation can come into conflict when one nation attempts to impose its
restrictions on content created, posted and hosted online from a nation that

does not share the same level or types of restrictions.

France’s Application of the “Right to Be Forgotten”

An ongoing conflict over regulation of the internet and the international

4) Stephan Wilske and Teresa Schiller, International Jurisdiction In Cyberspace: Which States May
Regulate The Interner?,50 Fed. Comm. L.J. 117, 124-25 (1997).

5) For details on various nations’ restrictions on the internet, see Freedom House, Freedom on the Net
2015, available at h!fp.\-_-..-'f_,irvedomfmu.\'e.r:rg-"'rcpar!-}rt'a’d’nm net/freedom net 2015.
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reach of domestic policies is the question of the European Union’s “right
to be forgotten.” This right derives from the European Convention on Human
Rights, which provides that “[e]veryone has the right to respect for his
private and family life, his home and his correspondence.”® Citing this
provision, in 2014 the Court of Justice of the European Union held that
individuals could request the removal from online search results of links
to material about them that is “inadequate, irrelevant or no longer relevant,
or excessive in relation to the purposes of the processing at issue carried
out by the operator of the search engine... ."7)

After initially resisting the ruling and lobbying against its enforcement,®
Google and other internet search engines created processes by which residents
of European Union countries could request removal of links that met the
court’s definition. After review, the search companies remove the results
from their European-branded web search portals, such as google.es, targeted
at users in Spain, and google.fr, aimed at users in France, but the links
remain available at search portals aimed at non-E.U. countries such as
google.com, which is targeted at users in the United States. As of August
13, 2016, Google had removed 594,793 URLs from its search results in
response to “right to be forgotten” requests.?)

L N
6) Eur. Conv. Hum. Ris, § 8.

7 :::gg(]euslp?;n(:tr(goﬂc[{[n:ﬂ V. ;x}gc;lcia Espaﬁ_ula de Proteccion de Datos, Mario Costeja (mn.f;'!lg.';'l.
i ﬁ:mz.wn,ijl“ 13% ‘. -914]. available at htip:/leurdex.europa.cu/legal vontent/EN TXT)
ey shitle, ar;h.ve‘ szccrrlc case was brought by a citizen of Spain who sought removal
Japanese court has alsu.rl:co :LL ;3“ ‘mcl_”dcd legal notices of the tax sale of his former home. A
TR iy oogle, apan Times, Feb. iy g
_rofg‘):::ﬁﬂ?t:lmFs.uu.;prnt:\fvs;ml6!02-"27! national/crime-legal/japanese-court recognizes righttobe

; gamstgoogle/#.VOlcF-RWwp. \

8) See, e.g., Nina Zipkin, Goo,

tle Says ‘Ri 3 ; e
Entrepreneur, Feb, 6, 2[]]5& ”.”lRigh,f 10 be Forgotten' Should be Limited to the European Union,

9) Google, Inc.,
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In May 2015, Isabelle Falque-Pierrotin, president of the French data
protection commission (known as CNIL after its French name, Commission
nationale de l'informatique et des libertés) informed Google that removal
of the links from only the European-directed sites was inadequate. The
company filed an informal appeal, which Falque-Pierrotin rejected.!?) As
a result, the commission noted, “the company must now comply with the
formal notice” and remove the URLs from its search results worldwide.!!)

Instead of removing the listings from its non-E.U. sites, Google began
using geolocation technology to restrict access to the links by users in
European nations, regardless of which domain is used.!'2) But the commission
rejected this procedure as inadequate, and imposed a fine of €100,000 on
Google for non-compliance.!3) Google has appealed the commission’s ruling
to France’s highest court of administrative appeals, the Conseil d’Etat.

In op-ed in Le Monde announcing the appeal, Google global general

counsel Kent Walker wrote that the commission’s demands could lead to

hllps‘.-‘w\'ww.gougle‘cumflranspan:ncyrcporl.-"rcmu\'aIs@umpeprivacy."‘.‘hl-en (visited Aug. 15, 2016).
This represented 43.1 percent of the 1,634,370 URLs for which removal was requested since Google
established its removal procedure on May 29, 2014. /d. From May 2014 through December 2015,
Microsoft received requests to remove 24,812 URLs, and after review actually removed 10,050. Microsoft
Corp., Content Removal Requests Report, htlps:r’-‘www.micrusuﬁ.uum«’abuut-csr'trunsparcncyhuh’crrrr'
(visited Aug. 15, 2016).

10) Commission nationale de l'informatiqueet des libertés, Right to delisting: Google informal appeal
rejected, Sept. 21, 2015, https:/www.cnil.fr/fr/node/15814.

1) 1.

12) See Peter Fleischer, Adapting our approach to the European right to be forgotten, Google Europe

Blog, Mar. 4, 2016, hltp?f*'gm)glcpl}licycumpc.hIngspm.hc!lﬂl6?[}3.-‘adapting'oumppmach'la'Eumpean’

right.html,

Decision No. 2016054 (CNIL Restricted Committee March 10, 2016), available at hitps:/fwww.cnil fr

/sites/ default/files/atoms/files/d2016-054_penalty - google.pdf. See also Commission nationale de

I'informatique et des libertés, Right to be delisted: the CNIL Restricted Committee imposes a €100,000

fine on Google, Mar. 24, 2016, hltps:.ﬁ'www.cniI.t‘rfcm’right-bc-dclislcd1:ni|Tesiricledtommiilce-impmcs-

eul00000-fine-google, andJulia Fioretti, France fines Google over 'right fo be forgotien’, Reuters,

Mar. 24, 2016, http:/ www.reuters. com/ aniclcf’us-guogle-france-pnvacy‘idUSK(‘NGWQIWX‘

13




b x1— SR
| 58 war=2% H40H MPS(EYURL EE a7

isti 3 the 50N ivacy.
censorship for less altruistic purposes than personal privacy

We comply with the laws of the countries in which we operate.
But if French law applies globally, how long will it be until other
countries — perhaps less open and democratic — start demanding that
their laws regulating information likewise have global reach? ... This
is not just a hypothetical concern. We have received demands from
governments to remove content globally on various grounds — and
we have resisted, even if that has sometimes led to the blocking

of our services.!4)

The appeal, which is pending as this article is written, clearly raises
questions regarding whether one nation — or group of nations — may 1mpose
its standards in a way that effects other nations who may not share the

same principles.

Canada’s Objections to a Romanian web site

While Canada has not formally recognized the European “right to be
forgotten,” the Canadian privacy minster has undertaken a similar effort
in regard to information on one specific website that offends notions of
privacy in Canadian law.

Rulings by Canadian courts are public documents and are accessible online,

through the officially-sanctioned, non-profit Canadian Legal Information

14) Kent Walker, Ne privons pas les internautesfrangaisd 'informationslégales, Le Monde (Paris), May

19, 2016, hitp://www.lemonde.fr/ idees/article/2016/05/
informations-legales 492

19/ne-privons-pas-les-internautesfrancais d-

2590_3232.html. English version published as Kent Walker, A principle that
should not be forgotten, Google Euro

2016/05/a-principle-thatshould-not

pe Blog, May 19, 2016, hup:f;'gnuglcpu.m!icycumpc.hhagspm.cu.ul\'
be-forgotten himl.,
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Institute (CanLIl) website (canlii.org). But the decisions are not searchable:
the CanLIl website does not contain a search function, and the site’s
programming bars indexing of its content by web search engines. This
limitation is based on the concept that while court decisions should be
publically accessible in order to make courts accountable, the identity of
individuals involved in court cases should be given some level of protection.
Thus the Canadian model preserves “practical obscurity” — the concept that
in the pre-digital era individuals’ inclusion in public records was difficult
to determine because it requiring examining physical court files in various
physical locations — in the digital age. As Patricia Kosseim, Senior General
Counsel and Director General of the Legal Services, Policy, Research and
Technology Analysis Branch of the Canadian Privacy Commission, told

the Ontario Bar Association in February 2016,

In the notso-distant past, access to court proceedings required some
effort — going to the courthouse to watch a proceeding, digging
through specialized texts or waiting in line and paying for copies
of court documents. Some of us here are old enough to remember

trips to musty basement records rooms not so long ago.

Today, it takes much less effort to find court decisions through legal

search databases and internet-based search engines.!?)

But a Romania-based website, globe24h.com, does offer a way to search

15) Address by Patricia Kosseim, Senior General Counsel, Office of the Privacy Commissioner of Canada,
to the Ontario Bar Association, Toronto, Ontario, Feb. 4, 2016. Text available at https:/www.priv.ge.ca/
media/sp-d/2016/sp-d_20160204_pk_e.asp.
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the Canadian court decisions. The site collected (“scraped”) the rulings
from the Canadian site and made them available on its own site without
any restrictions, making the decisions accessible to web search engines
and thus making the decisions searchable through those search sites. Then
it began charging those mentioned in the decisions for redaction of their
names. but often failed to remove the references of those who paid.19)

The Canadian Privacy Commissioner declared that the Romanian site
violated Canada’s Personal Information Protection and Electronic Documents
Act (PIPEDA), which controls use of personal information by private entitie
5.17) In making this determination, the minister stated that “indexing of
court and tribunal decisions by search engines can provoke significant
reputational harm and embarrassment to individuals by needlessly exposing
sensitive personal information to inadvertent discovery.”!®)

In response to Globe24h’s argument that it was not subject to Canadian
jurisdiction, the Commissioner held that “Globe24h does have a real and
substantial connection to Canada, and therefore does fall under PIPEDA
jurisdiction in relation to its treatment of Canadians' personal information.”!?)
The Commissioner also observed that “(i]t is commonplace in today’s global

environment that organizations with an online presence may be subject

16) Christine /, Canadians ups i
stine Dobby, Canadians upset with Romanian website that exposes court case details, The Globe

& Mai o e ;
ail (Toronto), Jan. 4, 2015, http://www.theglobeandmail.com/report-on-business/industry news/the

i i:w p:gcl'canl:tdxanwps_cl-oxcr-romamian-websilc1harcxpt}scs-wurl-casc-dcuuls-‘nri1ulcillhﬂ 367
‘i‘;R LrT‘".s Information Protection and Electronic Documents Act, C. 2000 (48-49 Eliz. 11) Ch
5 (Royal ass Ceiv i
. 0} .L.ssent’meued April 13, 2000), as amended by the Digital Privacy Act, C. 2015 (6263 i
chiz. 1) Ch. 32 (Royal assent received June 18, 2015)

18) Office of the Privacy C
R g d'icy. (ummiaamnc-r of Canada, Website that generates revenue by republishing
ecisions and allowing them to be indexed by search engines contravened PIPEDA

(PIPEDA Report of Findings 2
gs 2015002), 2015 CanLIl 3 °C June 5, 2013).
bitps://www.priv.ge.ca/efde/2015/ 2015 o acod 33260, para. 88 (PCC June 5, <
19) Id., para. 102. i
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to data protection laws in multiple jurisdictions depending on the nature
of their activities.”20)

The Commissioner recommended that Globe24h remove the Canadian
caselaw.2D) but the site has refused, stating that “Globe24h is subject to
Romanian legislation - not Canadian. ... Unlike Google, we don't have
any assets in Canada that can be seized by courts.”22)

This response indicates a substantial problem with attempts at
extraterritorial application of a nation’s media laws beyond the nation’s
borders: namely, how can such a policy be enforced against a foreign entity
that has no physical, financial or other assets in the enforcing jurisdiction.
In the case of Globe24h, the enforcers have turned to the Canadian courts.
The Commissioner’s Office reports that an individual who was named in
a case on the site has filed suit against the site in a Canadian court,23)
and the Office also announced that it was considering its own action in
the Canadian courts.24)

The Commissioner’s Office also announced that it was working with
the Romanian Data Protection Authority on the issue.) Finally, the office
requested that search engines remove links to the Globe24h materials, and
reports that it has “seen some level of success in this regard,”26) although

no details of this “success” are available.2”)

20) Id., para. 100.

21) Id., para. 95.

22) Globe24h.com, Frequent Questions & Answers, http:f-*www.gioth-'lh.cum."lhq.hlml (visited Aug. 15,
2016).

23) Address by Patricia Kosseim, supra note 16.

24) PIPEDA Report of Findings 2015002, supra note 19, para. 107.

25) id., para. 106.

26) Office of the Privacy Commissioner of Canada, Online Reputation: What are they saying about me?
(discussion paper) (2015), at 6.

27) In its report on removal requests, Google reports only four requests from the Canadian government,
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French Criminal Libel Trial of American Editor

In another case, a French court held proceedings in a criminal libel case
against a professor over online content published outside of France.

In 2006, professor Joseph Weiler — editor of The European Journal of
International Law and of the affiliated websites www.globallawbooks.org
and www.Europeanlawbooks.org ~ commissioned a book review of a received
volume, The Trial Proceedings of the International Criminal Court: ICTY
and ICTR Precedents, by Karin N. Calvo-Goller, a senior lecturer at
the Academic Center of Law and Business in Israel. Written when the
International Criminal Court was first being established, Calvo-Goller’s book
promised an examination of the processes that prior international tribunals
had used to investigate and prosecute war crimes that occurred in the former
Yugoslavia and in Rwanda, and the application of these precedents to the
new court’s proceedings.

The book review, by Thomas Weigend, dean of the Faculty of Law
at the University of Cologne, said that while such a guide would be “timely
and welcome,” Calvo-Goller’s book did not fulfill this purpose. While the
book “might well serve as a first systematic introduction to the procedural

issues confronting the ICC,” Weigend wrote in the review, a book to resolve

::I::‘:!‘I‘ :::: 2‘:?;:1:::3"1'[ Uiil“‘k‘ to caselaw un)(}lubcl-‘h,cum. Google, Inc., Google Ir:mnpnwncr\
hi=enttauthority=CA i\'isit‘ed ;:'“;*‘w‘g'-"“glcvcf}m-transparuncyrepon"rcmnvnls government/notes ?
from the Canadian Legal lnfonn::ilu l ‘:”_“’]- Google also n‘.‘ports that it received three requests
the besis of copyright. Google T Q -“"‘WTHF-‘ for removal of material from the Globe24h site on
transparencyreport/re 2 I_;.‘g 2 - _Rt‘pﬂrl: Due to Copyright, https://www.google.com
e P movals/copyright/domains/globe24h.com (visited Aug. 15, 2016)https:/www.
f‘o:‘bl;f"n; transparencyreport/ removals/copyright/ domains/ globe24h cnkm-
10021¢ refuse - o
rc{;\:tn?lrl.:;ju‘\:]'nh?::l:t::y :::f n:s: TR N WASE R WAl it & o dctaﬂs‘d
Inc., Content Removal Ré u tPURc no governmental requests from Canada in 2015. Microsoft
quests Report (Jan. - June 2015) and Microsoft, Inc., Content Removal

Requests Report (July - De
y - Dec. 2015), ay 10 27
et (visited Aug. 15, 2015), ). available at hitps://www.microsoft.com/about/cst/transparencyhub
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these issues “is still missing.”28)

In June 2007, Calvo-Goller sent a letter to Weiler, editor of the journal
and the website where the review was posted, demanding that Weigend’s
review be taken down because it was libelous. Calvo-Goller also enclosed
two favorable reviews of the book in an apparent attempt to show that
Weigend’s review was €rroneous and that, as she claimed, it went “beyond
the expression of an opinion, fair comment and criticism,” and “contain[ed]
false factual statements.”2?)

“In order to avoid any misunderstanding,” Calvo-Goller’s letter to Weiler
concluded, “I hereby inform you that I disagree with the publication of
Prof. Weigend's review of my book, by any medium or means whatsoever,
without prejudice.”?)

Weiler responded with a reply letter to Calvo-Goller— whom he considered
a friend — suggesting that while he understood that it could be “frustrating
and painful” to receive a negative review, “I think, however, that your
reputation would suffer even more if you emerged as someone who tried
to suppress a critical book review of the kind published by
Globallawbooks.org.™!) Weiler added that “It is a very extreme request
to ask for a critical review to be removed,” and that after considering Calvo-
Goller’s complaints about the review he had concluded that “the heavy
burden needed in my eyes to suppress a book review has not been met.”3?)

While refusing to remove the review, he did suggest that Weigend, the

28) Thomas Weigend, Short review: The Trial Proceedings of the International Criminal Court. ICTY
and ICTR Precedents, GlobalLawBooks.org, htip:'r‘www.glohallawhooks‘orgarevicws"dclaii.asp?id'—i%_

29) Joseph Weiler, Editorial: Book Reviewing and Academic Freedom, 20 Eur, J. Int’l L. 967, 968 (2009),
Imp:.'fwww.cji|.org-’pdfsﬁ20r‘4i’l952.pdf.

30) Id. at 969.

31) Id

32) Id. at 970, 972.




reviewer, be allowed to respond to Calvo-Goller’s letter.

Calvo-Goller responded with another letter looking forward to Weigend’s
response, and asking that the review be removed in the interim. Weiler
in turn responded with a letter informing Calvo-Goller that Weigend stood
by the review, so it would not be removed. Weiler did offer, however,
to post a statement from Calvo-Goller in response to the review, an offer
she did not act upon.3?)

“With that,” Weiler later wrote, “I believed, the matter rested.” %) But
in September 2008 Weiler received a subpoena to appear in a French court
in response to a criminal defamation complaint filed against him by Calvo-
Goller.

French law allows for criminal or civil defamation proceedings for “any
allegation or imputation of a fact which is contrary to honor or to the
consideration in which is held a person or an institution.”5) A statement
of opinion cannot be the basis of a defamation claim, but “any factual
allegation” in such a context “... would exceed the limits of fair comment
or opinion,™36)

But Weiler was more concerned with the lawsuit as a violation of the
notion of academic freedom. The filing of such a complaint, he wrote,
“is misguided and inconsistent with the most fundamental practices of all

acaderic tetitias - : 3 - iti '
demic institutions with which | am familiar and with traditional academic

discourse.”37)

— e e
33) Id at 973,

M) Ild

33) Dominque Mondoloni, France,
ed., 2006).

36) Id. at 225,

in International Libel & Privacy Handbook 221, 222 (Charles J. Glasser,

37) Weiler, Editorial, supra note 30, at 974
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Weiler also questioned the legal merits of the charge, as well as the

jurisdiction of the French courts over the case.

Why [was the lawsuit filed in] Paris you might ask? Indeed. The
author of the book was an Israeli academic. The book was in English.
The publisher was Dutch. The reviewer was a distinguished German
professor. The review was published on a New York website.

Beyond doubt, once a text or image go online, they become available

worldwide, including France. But should that alone give jurisdiction
to French courts in circumstances such as this? Does the fact that
the author of the book, it turned out, retained her French nationality
before going to live and work in Israel make a difference? ... [Paris]

is very plaintiff friendly.3%)

After Weiler appeared in court and verified that he had published the
book review, the case was referred to the criminal court for trial.3%

Weiler raised both jurisdictional and substantive arguments in his defense,
and asked the court to rule on both issues simultaneously. He did not want
a ruling on the jurisdictional issue alone, he wrote, because “it was important
to challenge this hugely dangerous attack on academic freedom and liberty
of expression.”40)

On the merits, Weiler argued that the book review was a statement of
opinion that did not make any statements of fact that actually harmed Calvo-

Goller’s reputation.

38) Joseph Weiler, In the Dock, in Paris, EJIL: Talk! (blog), Jan. 25, 2011, http://www_ejiltalk.org/in-the-
dock-in-paris/.

39) Weiler, Editorial, supra note 30, at 973-74.

40) Weiler, In the Dock.
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On the merits, we steadfastly refused to engage the complainant|’]s
challenges to the veracity of the critical statements made by the
reviewer. The thrust of our argument was that absent bad faith and
malice, so long as the review in question addressed the book and
did not make false statement about the author such as plagiarism,
it should be shielded from libel claims, let alone criminal libel. Sorting
out of the truth should be left to academic discourse, even if academic

discourse has its own biases and imperfections.4!)

The criminal court ruled for Weiler on both the jurisdictional and

substantive arguments:

[The Complainant] explained to the Court that she chose to use
the French rather than the American or Isracli systems for financial
reasons — the cost of proceedings would have been more expensive
for her — as well as for reasons of expediency, being of the view
that only French law offered her a chance of success: ... [TThe artificial
choice in this case, of the French legal system, coupled with the
choice of pursuing a criminal procedure by means of a complaint
0 an Investigating Judge resulting in both opprobrium and significant
costs to the accused, characterizes the abuse of these proceedings;

... Karine Calvo-Goller failed to [respect] the scope of French
Press law stating that the Review which was made the subject of

the proceedings could be held to be defamatory.... [I]n effect, the

Review o "
f her book does not contain words damaging her honor

4l) M
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or her reputation, and only expresses, what is more, in moderate
terms, a scientific opinion on [her book] without ever exceeding the
limits of free criticism to which all authors of intellectual works

expose themselves;42)

Having concluded that “[t]he bad faith of the Complainant ... is therefore
undeniably established,” the French court not only ruled for Weiler, it also
required Calvo-Goller to pay him €8,000.43)

The French court clearly recognized that the case had only a tenuous
relationship to France, and rejected Calvo-Goller’s attempt to select a forum
that was most advantageous to her. Such analysis should be a regular inquiry
of a court faced with an international dispute over media content, and should
be used to limit selective use of a country’s legal system by foreigners
over online content that has no connection other than mere availability

in the forum nation.

United States Limitations on “Libel Terrorism”

The French court’s decision in Weiler — rejecting the plaintiff’s attempt
to apply French law to a publication that had little do with the country,
and fining the plaintiff for doing so — is one approach to curb plaintiffs

seeking a favorable jurisdiction: a practice generally known as “forum

42) Joseph Weiler, In the Dock, in Paris — The Judgment, EJIL: Talk! (blog), Mar. 4, 2011, http://www.
ejiltalk.org/ inthe-dock-in-paris%E2%80%93thejudgment-by-joseph-weiler 2/, quoting translation of
Ministre Public c. Weiler, Tribunal de Grande Instance [TGI], Paris, 17th Chamber, Mar. 3, 2011,
Case No. 0718523043, The ruling in French is available at http://www.ejiltalk.org/wp-content/
uploads/2011/03/judgement-3-mars-2011.pdf, an unofficial English translation is available at
http://www ejiltalk.org/wp-content/uploads/201 1/03/Public-Prosecutor-v-Weiler-judgement-March-3-
2011-3.pdf.

43) Id.
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shopping” and in media law cases as “libel tourism.” Another approach
for the courts of one nation is to disallow actions to enforce judgments
from other nations’ courts in media law cases when the nation in which
the judgment was rendered does not have free speech protections similar
to those in the nation where it is sought to be enforced.

Such laws have been adopted in recent years in the United States, both
on the federal level and in a number of states.

These statutes were largely the result of a defamation suit in the British
courts by Saudi billionaire Khalid bin Mahfouz against American author
and scholar Rachel Ehrenfeld, one of several dozen similar suits that bin
Mahfouz filed in the courts of various countries.44) bin Mahfouz sued over
Ehrenfeld’s book, Funding Evil: How Terrorism Is Financed—and How
to Stop I, which accused bin Mahfouz of funding the terrorist group al
Qaeda. Ehrenfeld, in a strategic move, intentionally failed to appear in
the London High Court to answer the lawsuit.45) So in December 2004
bin Mahfouz received a default judgment that required an apology, destruction
of all copies of the book, and a payment of £110,000.46)

Ehrenfeld then filed her own lawsuit in United States federal court in
New York against bin Mahfouz, seeking a declaratory ruling from the
American court that the British court’s Judgment was not enforceable in

the United States. She filed her suit even though there was no indication

44) Samuel A. Abady& Harvey Silverglate, ‘Libe

7, 2006, hup:/ /archive boston.com/ae/media/a
45) See Rachel Ehrenfeld, My

| tourism' and the war on terror, Boston Globe, Nov.
rticles/2006/11/07/libel_tourism_and_the war on_terror/.
Turn: Sued for Libel in London, Newsweek, May 27, 2010, http:// www.

newsweek. com / my-turn-sued-ibel-ondon-72823.
46) bin Mahfouz v. Ehrenfeld, [2005] EWHC 1156
cases EWHC/QB/ 2005/ 1156 htm, See Douglas
at 60, N.Y, Times, Aug. 27, 2009, hitp:
2Tmahfouz html; and David Pallister, US aurh
15, 2007, h!tp:f'«"\n'“-w‘:heguardian.coma’

(QB) (May 3, 2005), http://www bailii.org/ew/
Martin, Khalid bin Mahfouz, Saudi Banker, Dies
/www.nytimes.com/2009/08/27/world/middlecast/
or mounts ‘libel tourism' challenge, The Guardian,
world/2007/nov/15/ books. usa.

Nov.
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that bin Mahfouz was seeking to enforce the judgment in America, although
he told an appeals court that he “decline[d] to ... waive ... whatever rights
he may have to seek enforcement of the damage award in a U.S. court.”7)

The federal district court held that it did not have jurisdiction over bin
Mahfouz under New York law.48) (In the United States federal system,
federal courts use the law of the state in which they sit to answer questions
regarding personal jurisdiction.4?)) Ehrenfeld appealed, and the federal
appellate court asked the New York State Court of Appeals, the highest
court in the state, to answer the jurisdictional question.59) That court held
that New York courts, including federal courts, did not have jurisdiction
over bin Mahfouz.5) Accordingly, then, the federal appeals court affirmed
the district court’s dismissal of Ehrenfeld’s case.52) Ehrenfeld did not seek
review from the United States Supreme Court.

Stymied in the courts, Ehrenfeld turned to the legislative branch, pushing
for laws barring foreigners from using American courts to enforce libel
judgments by courts outside the United States that did not meet standards
similar to those required by the First Amendment to the U.S. Constitution:
a very high bar.5%) New York State passed such a law, named the "Libel

Terrorism Protection Act,” in 2008.5%) Several other states followed suit,>>)

47) Quoted in Ehrenfeld v. Mahfouz, 881 N.E.2d 830, 833 (N.Y. 2007).

48) Ehrenfeld v. Mahfouz, 2006 WL 1096816, *3, 2006 U.S. Dist. LEXIS 23423, *19 (S.D.N.Y. Apr.
25, 2006).

49) SeeFed. R. Civ. Pro. 4((k)(1)(A).

$0) Ehrenfeld v. Mahfouz, 489 F.3d 542 (2d Cir. N.Y. 2007) (certifying question to New York State
Court of Appeals).

51) 881 N.E.2d at 833, 838 (N.Y. 2007).

52) Ehrenfeld v. Mahfouz, 518 F.3d 102 (2d Cir. 2008)

53) “[T]he United States affords the highest free speech protection in the world. Therefore, it is unlikely
that any foreign defamation law will be equivalent to, or provide as much protection as, that of
the United States.” Nicole M. Manzo, Comment; If You Don't Have Anything Nice to Say, Say It
Anyway: Libel Tourism and the SPEECH Act, 20Roger Williams U. L. Rev. 152, 178 (2015).
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and in 2010 the federal government passed the Securing the Protection
of our Enduring and Established Constitutional Heritage Act (“SPEECH
Act”).56) While the state laws limit enforcement of foreign libel judgment
in the courts within the states that have adopted them,?) the federal law
applies to all American courts, both federal and state.5®) Congress also
expressed its intent that the federal statute should preempt the state provision
539 and the statute allows from the removal of cases from state to federal
court — where the federal dismissal provision would apply — waiving other
federal jurisdictional requirements.50)

So far, the only published appellate ruling under the Act barred enforcement

of a Canadian defamation judgement against a Mississippi-based blogger.6!)

Enforcement of Thailand’s Lése Majesté Laws
The SPEECH Act limits enforcement of many foreign libel judgments
in the United States. But of course it does not protect Americans who

travel to a nation that chooses to apply its media laws to content created

54) 2008 N.Y. Laws 66 (enacting N.Y. C.P.L.R. §§ 302(d) and 5304(a)(8)). The name of the act is
an obvious play on the phrase “libel tourism.”

35) See 2009 Cal. Stat. 579 (enacting Cal. Civil Pro. Code §§ 1716 and 1717): 2007 IIl. Laws 865

(eff. Aug. 19, 2008) (enacting 735 1Il. Comp. Stat. §§ 5/2-209 (b-5) and 5/12-621 (b)(7) (2009));

and 2009 Fla. Laws 232 (eff. July 1, 2009) (enacting Fla. Stat. §§ 55.605(2)(h) and 55.6055); 2010

La. Acts 712 and 878 (enacting La. Code Civ, Pro. § 2542); 2010 Md. Laws 658 (amending Md.

Code, Cts. & Jud. Proc.§ 6-103.3 and 10-704(c)); 2010 Tenn. Pub. Acts 900 (enacting Tenn. Code§

266-108); and 2010 Utah Laws 117 (enacting Utah Code §§ 78B-5-320 - 322).

56) Pub. L. No. 111223, 124 Stat. 2380 (2010), codified at 28 US.C. §§ 4101-4105.

57) Prior to the enactment of these laws, there were other provisions under \n;hich state courts could have
n_:fue;cd 1o enforce foreign libel judgements. See Congressional Research Service,. The SPEECH Act:
The Federal Response to “Libel Tourism™ (2010), available

58) See 28 US.C. §

the statute),
59) See alsoS. Rpt. 111-224, at 7 (2010); H. Rpt. 111-154, at
preempts state libel tourism Statutes).
60) See 28 US.C. § 4103.

61) Trout Point Lodge, Ltd. v Handshoe, 729 F.3q 48] (

athtips://fas.org/sgp/crs/misc/R41417 pdf

4101(2) (including “a Federal court or a court of any State™ within the scope of

9 (2009) (noting that the federal statute

Sth Cir. 2013).
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abroad. Thailand, for instance, has arrested some Americans when they
arrived in the country to visit family for violation of its lése majesté laws,
which prohibit any criticism — however mild — of the king and royal family.

Thailand’s lése majesté law provides that “[w]hoever defames, insults
or threatens the king, queen, heir-apparent, or regent shall be punished with
imprisonment of three to fifteen years.”62) Overall, the number of Iése majesté
cases has increased significantly since a military coup in 2014, and even
slight offenses against the monarchy or the government have become grounds
for criminal charges.63) These prosecutions and other actions have led to
severe criticism from human rights organizations.64)

In separate cases in 2010 and 2011, the Thai government used the law
against two Americans during visits to the country: one was detained and
questioned, the other was tried and convicted but later pardoned after serving
seven months of a 2% year prison sentence.65) In both cases, the Americans
had posted content online about the king when they were in the United

States.66)

62) Thai Criminal Code § 112 (available in translation at hitp://www.thailandlawonline.com/laws-in-
thailand/ thailand-criminal-law-texttranslationfichapter-1). For more on this law, see David Streckfuss.
Kings in the Age of Nations: The Paradox of Lése-Majesté as Political Crime in Thailand, 33 Comp.
Studies Society & History 445 (1995), http://www.jstor.org/stable/179215.

63) Lese Majeste Criminal, Not Political: Thai Govt, Khaosod English, June 2, 2015, http/
www.khaosodenglish.com/detail. php?newsid=1433250881.

64) See Thailand: UN Review Highlights Junta’s Hypocrisy, Human Rights Watch, May 11, 2016, https:/
www.hrw.org/news/2016/05/1 1/thailand-un-teview-highlights untas-hypocrisy.

65) See US citizen interrogated by Thai officials for his online activities, Reporters Without Borders,
May 7, 2010, hups:!!rsf.orgfen/newsfus-citizen-interrogaled*lhaiﬂfﬁcials*his-online-activities
(questioning of Anthony Chai); and Kevin Drew, Pardon for American Convicted of Insulting Thai
King, N.Y. Times, July 11, 2012, http:ffwww.nylimcs.comfZDIZa’{)'h’l2fwor|dfasia:‘pardon'for-american-
convicted-ofinsulting thai-king.html (pardon of Joe Gordon [née LerpongWichaicommart]). A lawsuit
by Chai against the Canadian web host of his site for revealing his identity to the Thai government
was dismissed for statute of limitations reasons. See Chai v. Netfirms.com Inc., Civil No. 11-6988

(C.D. Cal. dismissed Mar. 30, 2012).
66) Id.
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Thailand began seeking extradition of individuals charged under the lése
majesté laws in late 2014.67) In 2015, the government was reportedly pursuing
cases against 31 individuals outside of Thailand, 14 of them in neighboring
L20s.69) In June 2015 Thailand requested extradition of individuals from
France and New Zealand for lése majesté prosecutions.6?)

The Thai government was planning to inform ambassadors of the countries
in which the defendants were located about the Thai law before the
prosecutions proceeded.”?) “[The ambassadors] have to understand that this
wrongdoing is not a political issue, but a criminal wrongdoing,” Justice
Minister Gen. Paiboon Khumchaya said. “I have already instructed the
Ministry [of Foreign Affairs] to create understanding about each suspect's
legal case before proceeding, because in some countries there is no law
related to insulting the monarchy.”7!)

In December 2015 the United States ambassador to Thailand, Glyn Davies,
criticized the heighted enforcement of the lése majesté law; and was himself
placed under investigation for violating the statute.’2) More recently, some

government officials have called for Davies — who has continued his criticism

67) See SaksithSaiyasombut, Thai junta hunts down lésemajesté fugitives abroad, Asian Correspondent,

. 5 Y | P e v J P g .
Jan. 25, 2015, thp.\.r"dslaI'ILUI‘I‘ChPOI‘IdCHT.CDm.2[]|5rﬂ|ilhal‘jlll'llﬂ"hunl5 down-lese-majeste-fugitives
abroad/. :

68) Id

69) Thai Minister Asks French Diplomat to Extradite Lese Majesie Suspecis, Khaosod English, July 14,
2015, hup: *'www_khuusudcng]ish.com.‘dclaiI‘php‘?ncwsid—‘-]43685]966; Thailand asks \':-n Zealand to
extradite lese majeste suspect, Jakarta Post, Jun. 16, 2016, hitp://www.thejakartapost.com/news/
2(.l|5 06/16/thailand-asksnew-zealand- extradite-lesemajeste-suspect.html. While l-hc French ambassador
discussed the matter with Thai Justice Minister PaiboonKhumchaya, he denied that any formal extradition
request was made. No request for extradition’ of Thai nationals from France, Thc‘Nuliun (Thailand),

July “’. 2015 h[lp‘ IWWwW nﬂlioﬂmul“ nedi it T rextra ‘
b ] o4 B 1a.com/| l}llllcsi‘ NO S k. aditi FThai-natio &I.].'
= a - o) p Cquest fU € dltl(’!l of Thai on

70) Id
) Id.

7 ok 1)
12) Jmh:na Kurlantzick, LS Ambassador to Thailand Investigated for Lése
19, 2015, htlp'--1hcd1plnmnl.cum-'20l5fl2’u-s*ambassadﬂrm'ihaiIand'in\f

Majesté, The Diplomat, Dec
estigated-for-lese-majeste/.
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of the military government and its human rights record — to be expelled.”

Other than expulsion, Davies cannot be prosecuted because he has
diplomatic immunity.7¥ But the other foreigners targeted by the Thai
government are subject to the willingness of the nations in which they
are located to extradite them to Thailand for prosecution. There have not
been any such extraditions reported, and it appears that most countries are
loath to accede to the Thai military junta’s demands.

In May 2016, Gen. Paiboon explained that other nations do not understand
the Thai rationale for its lése majesté laws. “They don’t have 70 years
[of the King’s reign] like us,” he said at a press conference. “They don’t

have civilization, sensitivity, and the gentleness that we have received.”?3)

Principles for Extra Temitorial Application of Media Law

These are just some recent examples of situations in which nations have
acted regarding application of the media law of one nation to residents
of another nation. While each of these cases has unique facts, they share
a common, fundamental issue: when can one nation apply its laws to media

content — and the creators of that content — beyond its borders?

In the traditional analog world, it is relatively easy for courts to
determine the geographical locations of the persons, objects, and

activities relevant to a particular case. The geography of the digital

73) Get out of our country: Thai right wings fo US Ambassador, Prachatai English, May 16, 2015, http://
www.prachatai.org/english/node/6167.

74) Kurlantzick, supra note 73.

75) Other countries don't have lésemajesté law since they're not civilized: Justice Minister, Prachatai
English, May 12, 2016, http:/www.prachatai.org/english/node/6149. Video of Gen. Paiboon’scomments
(in Thai) is available at https://www.facebook.com/ BLUESKYChannel/ videos/ 7363484353134588.




74 we=2% H40H H2&(EYH

1 =

world of the Internet, however, is not as easily charted.’0)

As we have seen, there are a number of ways in which countries attempt
to apply their laws beyond their borders. Norms of international law generally
recognize three types of jurisdiction that nations can attempt to assert on
residents of other nations. These are “jurisdiction to prescribe,” a legislative
function; “jurisdiction to adjudicate,” a judicial function; and “jurisdiction
to enforce,” an administrative function.””)

In their review of cases in which various nations attempted to take legal
actions against internet content hosted in other nations, Stephan Wilske
and Teresa Schiller described the limits of these types of actions: The
jurisdiction to prescribe was limited to cases in which a defendant specifically
targets the nation, either explicitly or implicitly, or commits an act — such
as terrorism or child exploitation — that is “universally” recognized as a
wrong by the community of nations.”8) The jurisdiction to adjudicate, they
said, requires more intentional targeting of residents of the prosecuting nation.
79 And enforcement against web content posted in other states, they said,
likely requires consent of the nation where the material is hosted (made
available online).80)

But, as the cases outlined supra show, much has happened in international

enforcement of law on the internet since Wilske and Schiller published

their article nineteen years ago. They even recognized that such development

76) Kevin A. Meehs g e
&L\(I‘n)m\ \:c‘:dv‘ The Continuing Comundrum of International Internet Jurisdiction, 31 B.C. Int'l
omp. L. Rev. 345, 349 (2008), hutp:/lawdigitalcommons.be.edw/iclr/vol3 1/iss2/S.

77) Wilske& Schiller, su e
+ supra note 3, 50 Fed. Comm. L]
78) Id. at 176. Aoy

19) Id
80) Id
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was likely, concluding that “there is little hope that States will respect
the ‘independence of cyberspace,”” and that “[a]lthough States will face
seemingly insurmountable problems in their efforts to domesticate a network
of computers, they will gradually find solutions.”$!)

The situation was not much better eleven years later, as described by
an article by Kevin A. Meehan in 2008. Meehan re-examined the issue
in an article appropriately titled “The Continuing Conundrum of International

Internet Jurisdiction,” and concluded that “little progress has been made

toward finding a solution to the Internet jurisdiction dilemma.”$2)

Content providers may physically reside, conduct their business,
and locate their servers in a particular location, yet their content
is readily accessible from anywhere in the world. Furthermore, attempts \
to identify the location of a particular user over the Internet have
proven extremely difficult, and many Internet users compound this
problem by intentionally hiding their location. Traditional principles
of international jurisdiction, particularly territoriality, are poorly suited
for this sort of environment of geographic anonymity. Courts have
struggled to develop a satisfactory solution, yet no progress has been

made toward a uniform global standard of Internet jurisdiction.83)

In 2014, the European Union discussed the fragmentation and confusion
over internet jurisdiction as a threat to the continuation of the economic

activity that the technology has facilitated.

81) Id. at 17475, quoting John Perry Barlow, A Declaration of the Independence of Cyberspace (1996),
http://memex.org/barlow htm.

82) Mechan, supra note 77, 31 B.C. Int'l &Comp. L. Rev. at 346.

83) Id. at 349 (footnotes omitted).
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Recently, conflicting visions on the future of the Internet and on
how to strengthen its multi-stakeholder governance in a sustainable
manner have intensified. Moreover, revelations of large-scale
surveillance programmes and a fear of cybercrime have negatively
affected trust in the Internet. Taken together, a continued loss of
confidence in the Internet and its current governance could slow
down innovation and the growth of European internet companies.
It could also lead to pressure for new regional and national governance
structures that might lead to a fragmentation of the Internet.®)

These problems persist today. There is absolutely no coordination or
agreement on international jurisdiction over internet issues, as nations 1mpose
their own notions of media govemance on the internet, and of the international
reach of such governance beyond their borders. Laws and regulations are
adopted without any regard to the practical considerations of how the policies
can be enforced beyond the nations’ borders, or any consideration of whether
the policies should be enforced extraterritorially.

Most often, the only consideration in adoption of these laws is the domestic
politics within each nation. For example, passage of the SPEECH Act in
the United States (and the similar state acts that proceeded it) was primarily
a function of domestic politics: the legislators were taking a stand, after
the terrorist attacks of 9/11, against (alleged) financial supporters of terrorism

Who attempted to use libel lawsuits to repress coverage of their involvement.

84) European Commission, Communication from the Commission to the
Council, The European Economic and Social Commitie
Policy and Governance: Europe's Role
available ar hip

European Parliament, The
e and the Committee of the Regions: Internel
in Shaping the Future of Internet Governance (2014), at 2,
eurfex.europa.ew/legal content/EN/ALL/?uri=CELEX:52014DC0072.
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Similarly, through the expansive enforcement of the lése majesté laws the
Thai military regime is clearly trying to stifle dissent and criticism of the
military government, whether the source is domestic or comes from abroad.

But if domestic considerations play a primary role in a nation’s adoption
of such policies, they can also play a role in whether a nation recognizes
the legitimacy of internet enforcement efforts by other nations against its
citizens. Thus nations have essentially ignored Thailand’s requests for
extradition of alleged lé¢se majesté violators, and have condemned the
prosecutions and other elements of the Thai government’s violations of
human rights. In the French criminal libel case against Joseph Weiler, the
court agreed with the defendant that the plaintiff was “forum shopping”
by bringing the case in France, with virtually no involvement of France
with the alleged libel, and held that such tactics required the case to be
dismissed and the plaintiff penalized.

A number of legal scholars have proposed various methods of dealing
with international jurisdiction issues regarding online content. Some early
commenters argued for an “effects test” approach — approved as constitutional
in the United States by the U.S. Supreme Court$3) — in which the extent
to which web content has a tangible effect on a nation determines whether
that nation can take legal action based on that content.36) Others urged
an approach based on a website’s level of interactivity as a basis for

determining whether it was actively engaged with the forum nation.87)

85) SeeCalder v. Jones, 465 U.S. 783 (1984).

86) For detailed descriptions of this standard, see. e.g., Anderson Bailey, Purposefully Directed: Foreign
Judgments and the Calder Effects Test for Specific Jurisdiction, 62 N.Y.U. Ann. Surv. Am. L. 671,
689 (2007); and Matthew Chivvis, Reexamining the Yahoo! Litigations: Toward an Effects Test for
Determining International Cyberspace Jurisdiction, 41 US.F. L. Rev. 699, 70001 (2007). The “effects
test” was

87) See, e.g., Eugenia G. Carter & Jennifer R. Racine, Personal Jurisdiction and the Internet: An Update, 76
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William Guillermo Jiménez and Arno R. Lodder propose a system based on
the existing law of the sea.’$) Mechan called for an international convention
to “achieve a global consensus on Internet jurisdiction with participation
and ratification by every country,”) with the European Commission calling
for similar agreement amongst E.U. countries.??)

But any resolution of these issues must address three issues in particular:
whether courts in one nation will recognize the legal rulings from the courts
of another nation regarding the internet, a concept known as comidy; the
application of international treaties regarding extradition and other issues;
and whether and under what circumstances a nation may cite its own domestic
laws and values in refusing to enforce a judgment from abroad. The remainder

of this article will consider the legal and other considerations for each of

these approaches.

Collegiality Among Courts (Comity)
Comity is an American legal principle that rulings of non-American courts
should be respected unless they offend a fundamental principle of American

law. As explained by the U.S. Supreme Court,

Comity in the legal sense, is neither a matter of absolute obligation
on the one hand nor of mere courtesy and good will upon the other.

But it is the recognition which one nation allows within its territory

\‘-_1.\. Law. 20 (2003) and Jeffrey M. Jensen, Personal Jurisdiction in Federal Courts Over Internationa
E( wnrrlw'(‘n'.('u.n'\. 40 Loy. L.A. L. Rev. 1507 (2007). The leading case articulating this approach o
J,?pp.u :\-1;‘m.ulacluring Co. v. Zippo Dot Com, Inc., 952 F. Supp. 1119 (W.D. Pa. 1997).

88) William Guillermo Jiménez and Amo R. Lodder, Analyzing approaches to Internet Jurisdiction b ased
on Model of Harbors and the High Seas, 29 Int'| Rev. L. Computers & Tech. 266 (2015)

89) Mechan, supra note 77, 31 B.C. Intl &Comp. L. Rm--m"‘mx ro [abe g0 53

90) European Commission, supra note 83, at 11-12. i
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to the legislative, executive or judicial acts of another nation, having
due regard both to international duty and convenience, and to the
rights of its own citizens or of other persons who are under the

protection of its laws.®D

While comity traces its roots to the city-states of Italy and its development
between the Dutch provinces and the English manors, Joel R. Paul concludes
that it was primarily developed in the United States as a means of balancing
conflicting laws of slave and free states prior to the American Civil War,
and was only later applied by American courts to disputes involving foreign
interests.92)

Comity is thus essentially an American concept that “is not compelled
by customary international law.”¥3) When courts around the world do use
comity to apply the law of another nation, they usually do so only in cases
in international public law — involving norms of conduct between nations
or involving international organization — rather than private disputes between
persons or entities located in different countries (“private international law™
).94) But European courts will often invoke the principles of /oi de police
or ordre public to conclude that domestic public policy requires application
of local law rather than one of a foreign power.?5) Paul found that even

the British courts, which share the common law tradition with the courts

91) Hilton v. Guyor, 159 U.S. 113, 164 (1895).

92) Joel R. Paul, Comity in International Law, 32 Harv. Intl L.J. 1, 13-19 (1991),
http://repository.uchastings.edu/faculty_scholarship/625.

93) Id. at 27. Paul based his conclusion on his examination of the laws and court decisions of 15 nations
in 1989,

94) Id. at 31.
95) Id. at 32-33 (“[Clourts in civil-code countries generally will nor give effect to foreign law that the
court determines conflicts with ordre public.")
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of the United States, “apply foreign law to do justice rather than out of
respect for foreign sovereignty.”0 In other words, courts will apply the
law of a foreign nation only if they perceive that such application would
be comport with local norms, be “fair,” and lead to a just result.
Thus any solution to the issues of internet jurisdiction must recognize
that while courts have the ability to recognize and enforce the court judgments
of another nation, they do not have an obligation to do so. So any standard
must allow for such recognition to be discretionary, and should allow courts
to consider domestic and other legal and policy considerations in determining

whether to enforce a foreign judgment.

Extradition and Other Treaties

While nations have inherent power over individuals within their territories,
they generally do not have such power over individuals outside of their
boundaries.??) In order to assert power over such an individual, a nation
must generally seek the permission of the country in which the individual
is physically present.

This can be done on an ad hoc basis?® or by bilateral or multilateral
treaty. Each of these approaches usually requires that there be some sort
of diplomatic relationship between the nations involved, even if it only

through a third-party intermediary.

Most extradition treaties are based on mutuality: that is, in order for

96) Id. at 41,

97) There are exceptions is
s 10 this general rule. s iti i i
; g , such as citizens w - ide the ¢ and in
circumstances such as war. e
98) See, eg., 18 US.C. § 318¢ g 1 it

Ulliltn;i nationals u.r .\p ‘;m]'%h: (J”l.mmg extradition from the United States of persons other than
s, s ermanent residents of the United $ ' ]

. g nited States who are accuse ; violence
against American citizens abroad), PR dsvmal of ot o
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extradition to occur the crime charged must be a criminal act in both the
country seeking to prosecute the offender and the nation from which
extradition is sought.99) Also, many nations will not extradite if the offense
charged is political in nature!%) or if the extradition would violate some
major legal or policy tenet of the extraditing nation. The SPEECH Act,
in which the United States will not recognize non-U.S. libel judgments,
is an example of such a policy statement placing a limit on international

extradition.

Imposition of Domestic Principles

The limitations on extradition imposed by the SPEECH Act are not unique:
nations’ approaches towards application of laws to internet posters by other
nations are often based on domestic policies and interests, including political
interests. But scholars disagree on the acceptability of such application of
one nation’s laws in the territory of another. Wilske and Schiller state that
such enforcement “is only legal under international principles if a defendant
targets a State or commits a crime to which the universality principle applies
»101) But David Luban states that such application of domestic laws
extraterritorially are “the oldest and least controversial” element of
international criminal law.102)

There are still several contentious issues related to such prosecutions,

including “questions of which state interests justify transgressing borders

99) See, e.g., 18 US.C. § 3184(b)(1) (imposing such a requirement).

100) See, e.g., 18 U.S.C. § 3184(b)(2).

101) Wilske& Schiller, supra note 5, 50 Fed. Comm. L.J.at 175.

102) David Luban, Fairness to Rightmess: Jurisdiction, Legality, and the Legitimacy of International
Criminal Law, in The Philosophy of International Law (Samantha Besson& John Tasioulas, eds.
2010), available at http:f-’scholarship.law.gcurgcmwn.cdufl‘wpsﬁpapcrsfﬁ?.
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to legislate conduct in another state’s territory, and how states should resolve
conflicts over criminal jurisdiction.”10%)

As noted supra, such domestic considerations can also often serve as
a limitation on a nation’s recognition of another nation’s laws: nations will
not allow extradition or prosecution by foreign powers for “crimes” that
are not crimes domestically, or for prosecutions that offend local sensibilities.
Any resolution of internet jurisdictional issues must allow for these domestic

concerns to continue to play a role.
Conclusion

The questions involving cross-national jurisdiction over online activities
remain largely unresolved, as shown in the situations discussed above. Various
structures have been proposed to deal with this question, but to be effective
any solution must account for traditional legal notions that have been applied
in international law in non-internet contexts.

Canada’s objections to the Romanian website and France’s attempts to
apply the “right to be forgotten” to websites based outside of their territory
are examples of nations attempting to apply their laws extraterritorially.
These cases also show the limitations of nations’ power to force foreign
websites to comply with their laws and policies: Canada has been unable
so far to get the searchable cases removed from the Romanian website,
and Google has resisted France’s efforts to have that nation’s interpretation
of the “right to be forgotten” apply worldwide.,

These cases perhaps would be less problematic if the nations limited

103) Id

——
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themselves to the issue of accessibility of offending material within their
own nations. Google and other search sites first removed links under the
“right to be forgotten” from its European-targeted websites, but this was
not enough for French regulators. Then the sites used geolocation technology
to restrict access to the links from all E.U. users. But again French authorities
are not satisfied, and are now demanding removal of the links for users
worldwide. This is taking application of national law and policy too far.

Thailand’s application of its lése majesté laws has been more limited:
although some prosecutions have been based on material posted from abroad,
enforcement in these cases has occurred only when the individual has come
into the country. More problematic is Thailand’s overzealous efforts to apply
its lese majesté laws to content worldwide by seeking extradition to Thailand
of alleged offenders from nations around the world.

The technology and crossnational issues that the internet fosters may
be novel, but the traditional notions of international jurisdiction persist.
The legal conflicts stemming from nations’ effort to apply their media laws
to internet content extraterritorially are unlikely to be resolved soon, as
the cases described above exhibit. But any solution must take into account
the considerations that have already played a role in such decisions to find

acceptance amongst the various nations of the world.
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6) Eur. Conv. Hum. Rts. § 8.
7) Google Spain SL, Google Inc. v. Agencia Espaiiola de Proteccion de Datos, Mario Costeja Gonzilez,
No. C131/12 (Eur. Ct. H.R. May 13, 2014), available at http://eur tex.europa.ew/legal vontent/EN/TXT/
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o1 48191 c}. Kyodo, Japanese court recognizes ‘right to be forgotten’ in suit against Google, Japan
Times, Feb. 27, 2016, http://www japantimes.co.jp/news/2016/02/27/ national/crime-legal/japanese-court
Tecognizesight-to-be-forgotten-in-suit-againstgoogle/#. VOIcF-RWWPI I
8) See, e.g., Nina Zipkin, Google Says 'Right to be Forgotten’ Should be Limited to the European Union,
Entrepreneur, Feb. 6, 2015, https:.-‘fwww.cnlrepn:m:ur.comf"aniclcf‘24:'.658.
9) Google, Inc., Google Transparency Report: European privacy requests for search removals,
h"PS:-"-www.gmglc.cume"lransparcncyrcpors'rcrnovals-‘:umpcprivacy-"'?hl-Aen (visited Aug. 15, 2016).
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10) Commission nationale de linformatiqueet des libertés, Right to delisting: Google informal appeal
rejected, Sept. 21, 2015, https://www.cnil.fi/fr/node/15814.

1) Id

12) See Peter Fleischer, Adapting our approach to the European right to be forgotten, Google Europe
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13) Decision No. 2016054 (CNIL Restricted Committee March 10, 2016), available at hitps: www.cnil fr
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fine on Google, Mar. 24, 2016, hltpstr‘iwww.cnil.fr,’cn!right—be—dc]iswd—cn|[-rc,-.lrictcd-cummitlm:'

imposes-cul 00000-fine-google, andulia Fioretti, France fines Google over 'right to be forgotten’
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Req‘.“’s'f' Report (July - Dec. 2015), available at hltps:ffwww.micmsoﬁ,cumfabuuL"car-‘1ratusp:lrL‘HC}'h“h"

crrr/ (visited Aug. 15, 2015).
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International Law) % 71 A|F AFo]EQ] {www.globallawbooks.org)2} {www.
Europeanlawbooks.org) 2] HY 4 - = Karin N. Calvo-Goller [o]2e}el 9] B}
719l &4 Y(Academic Center of Law and Business)2] 5=Q]5ix]7} £ 3 (The
Trial Proceedings of the International Criminal Court: ICTY and ICTR Precedents)
of st WS ol seck o AL FAYAABAACC7E AS HHE T
Ao #o]Z A O & Calvo-Gollery= ©] ZoflA], 1990 e F+ f-il&efH|o}
o} 2olctol A AMEAY AWPHE Ak 7487 98 AHA
ICTY 2} ICTRO] Aeje AAHES AESe] 148 4EA AYEL 249
Agse] Bato] HEAE BAE e AoR sl

g egistae] Watciet sHo) ¢l Thomas Weigend7} AH-S Al=dl, 1
L x)#ol|A] Calvo-Goller®] A|%i= “2 A5}l 2+ (timely and welcome) ¥
o|A|uk, 1 FWL v LR Fycti rg;]-isl-‘ﬁt} Weigendy= §] #o] “=4
FAAHA(ICC)7} up5d A PHES S22 AAFH LR A5 =
Y2|0F o]5 WAL FAst= YL 0}-2-.] L@ A ¢kt ek (is still missing)
2 et

2007 640, Calvo-Golleri= HZ A1 Weilerol 7] HAE #A] 9] Weigend
5}:40] 2 o wdgio] dgsl7] ysol $ YWAte|EofA AMA|E He}

i 2389} Calvo-Goller= T3 Weigend2] Al o] E3lth= HS Hol$
7] §18) AHAle] Mg SxH o AP F B & FEIAUA, Weigende]
AL o)A, FA%H =1 U njuke] EH-E Ho]4l. o (beyond the expression
of an opinion, fair comment and criticism) & 912 AMdA Z&(false factual
statements)-2 EZ 1AL Qo FASGCH)

TelRA of WAL o] £ Walck “oakg W3] SIs), ole] At
A Fol| cfat Weigend 4] AlHo] oH wjx & a4 FESE Aol
Wk 4e Aol e EHUck)

28) Thomas Weigend, Short review: The Trial Proceedings of the International Criminal Court. ICTY
and ICTR Precedents, GlobalLawBooks.org, http:waw.g]oballawbooks.org/reviewsfdetail.asp?id=298.
29) Joseph Weiler, Editorial: Book Reviewing and Academic Freedom, 20 Eur. J. Inf'l L. 967, 968 (2009),
http://www.ejil org/pdfs/20/4/1952.pdf.
30) Id. at 969,
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g4 we=2% H40E Ha(EYusa 8% g

AAQ) RS WHeTH: 2 g

Aage daold, A7 ,

Weiler : T o
painful) Zoleh= A& olsaHA|q, “1yy

o Lile s_fig_%“(frustrating and
A7} Rzyat7|el, atel HAlo] Globallawbooks.org 7} o
nojye)@ L = Apgroz v g gale] Bk WA o vy
Aojje ek Sskek?! Weiler BAAS “HjBAQ ABE HALHD
aFshe AL oFF A a3 YU o
Asd 2 A3 A7t w7 ABg Zou gld Pagt $AE 458
oJo| 2ZE|A ¥ A2 wouchretn B Rtk

AAsHe A ARSHEA, gjAle] MRl Weigend 37| Calvo-Goller®]
HAe) gL A& Ae sled & A ALt

Calvo-Gollers= THA| H2| S WA Weigend 149 g4 7\ che) Ak s
A 1 ZoletE A%E e z A& A8t Weigend il EE
N Axe AEe 9g nadtH aA0] YWAME o 4 7okl
Calvo-Gollerof | Gatsich. 1t Weiler # are 71 gl of-g3iA A%
(Calvo-Goller)2] ™82 AlojzAcki Ak o, 14 o512 Wk
t}3d

Weiler BARE UFo] ‘U= TA0R o] FAIZF 4 ahg| kil
A&3 Ho| Ak et 20084 9o, Weiler H A AR Calvo-Goller7} S
e A7|3 Aol glae) Haket wis)A g X W ¢lof EFaEE
A284-E Wk

sepao] W “wojof whali A (fact)©) Folut v el oj s FAA
Ex UAA Holfeas S s gst ook EE o A(opinion)®] HEE
Rejgids] 277 AL et aey oAl el o] goi2
‘BE ANA 7R FAT ERon} oo A Woids AT

w0

L3Egh T ABe

go|wA], AHo| g 2%

AN N3

0

Qg

) Id

32) Id at 970, 972,

33) Id. at 973.

34) Id

35) Dominque Mondoloni, France, in Intemational Libel & Privacy Handbook 221, 222 (Charl
ed., 2006). .

36) Id. at 225,

es J. Glasseh
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22U Weileris §1 A4o] 8HE9) 288 Wshsh: Aoleks Aol o 2
S Beth Tk ol9h Ze AL “U7} o8 A gl BE Shaw
of 714 71 HQl e % AEAQ BEH E8o) BT Ao g B
55l Zolch ki A&stgcksn

E5h Weiler HAAE 7 7149] Ulg AAel o)l A71Ma, 121 of
Aol oje maks yelo] Aagdel YEAS chRglh

san ube] Yelo] RASHEA AR, T o] AR o Aetale] sRjol

7 W ool § ok WL yAAslolch AHS & A}
Lrﬁ- Aeet Solo] @aolch 1 ARE F&9 3 WAlo|Ee| T
ggick. o413 vt glol, of® BAEL} ojux|7} Utk gejelo] et
e, e mepas ZHEA AARCR 0§54 Uk 2 of
o} 7re- Afgpoll Al et WlolA] BaHo] FolHof sH=rk Yol

S Aol Ak 1 Mo] MR o] AetelofA] AYUsHy| Mo TapA

g ufstaglsd, oleldt Aol ol HolE Ul AU -
[(oheli=) wh$- L BpAQl To|ck3)

Weiler #1%7k0] {elo] 58t 2palo] £Al9] ABE stk <l
AR Fol, L AMAE AeE el FArHEe R Ry AN

Weiler ®74-2 Auagtael Ao A4 £4 258 FHOR A7
AL, o] F AHE FAlol Aus) gebar Wl AYsih. 2 A
A Ao et weto] Wieixle Ag YA Ykl Ayt “th-
o AHot A Aol Tt o] 2 S AP Tl s chEThe
o] a3t Uo|7| wjRo|c} . A&star Uckio

AR A WA sl Weilers=, £412] 4B Calvo-Goller?] HI-E AA|=

37) Weiler, Editorial, supra note 30, at 974.

38) Joseph Weiler, In the Dock, in Paris, EJIL: Talk! (blog), Jan. 25, 2011, http://www.cjiltalk.org/inthe-
dock-in-paris/.

39) Weiler, Editorial, supra note 30, at 97374,

40) Weiler, In the Dock,
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o. gharol| ], AR A3l *1‘% & ¥eteE A2 “HAg

'O‘L}‘ 0!, ('Jl;l‘,”;i,] J‘|11IL_‘ j_‘_z“%

Weiler HAA-

& L7 Y2E "(frustrating and painful)

3

A7h AZ4st7lol, gkl Alo] Globallawbooks org7 B vl#A2) A&
nojuje| g s Aoz A gchy g4l HES A o vwpy
Aok et geskglcks) Weiler HAA-L “BlTA Q] M-S WeEetn
aFshs AL ofF AYA ek i gl WA, Aol digt Ethg
Ase & Az A7t B7lodke ABE Bojyel=d Hagt FAL UFTH
Qo] &4 e o2 BY Uckret & 9o RS ABE
AA|EHs RS Axaiu A, dj4lf A apel Weigend =7} Calvo-Goller2]
Hze] gAE 2= AL 38 & A A|2+a}od ot

Calvo-Goller:= T}A] BA| S WA Weigend w42] §74-& 7|che]lchil 8t

elA] 71 270oE RS Yg £ A& a3selct Weigend o= ol

A AAe MqEel RS m4sty o] U AA= ¢F E Aol
Calvo-Gollerol Al &3}tk 18] Weiler HYA-E 21 Aol o &34 A2
(Calvo-Goller)2] 3|H& AojZActa Aot ok, 1= S84 ok
c}33)

Weiler #2132 L3 “thz 2302 o] EA7h Atets] ki Welek L

- (o]
.‘1-1_ t:‘:, O (Calvo-Goller7} "‘H‘!'e'_'

M&st HOI olck34) 1aut 2008\ 9€o], Weiler I
A2 47|83 AP d|g)a0) el peis) A §F sLaks W lof| EFatehe

2
EEEOFL‘.P] WL “mdof ule}i= AFAl(fact)e] ZAto L} u|u)rof cff & A

T O
Ex AN goglaas e 885t ks £ o A(opinion)2] HEE
L] A7 EAE B3 gy oG] wekola ol

“BE AAY 2L FAR Lgo|y} o)7o) BAE Yol Zo|th)

i

31) Id

32) Id at 970, 972,
33) Id. at 973.

34) Id

35) Dominque Mondoloni, France, in International Libel & P
ed., 2006).

36) Id. at 225

rivacy Handbook 221, 222 (Charles J Glasse
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-LEfu Weileri= 9] 240 6} 9] 2po-2 HHfFh= Ao|ap= el o &2

A
= "H7H 93] gn Qi mE etk

HHE Ak 2k o9 pe 13,

O P IR B 9 AN dhed meel wan axa o 4
%8 Rolckekn Aasheley
O Weller 8332 2 71229 Whg 334l olojg A/ )@, 2213 o

el ool 2k wtlo) uaatac) eag g

] Mol 28Kl A, 1 o) Hape o] Actare) 8}2}o]
o A o2 8 Aolck Wyl Yuskelo, Ay 2 A
B B S miolek T 4B e Wapo)mo] 2

AR A0 vt glol, ow waEw oozt et eepele) gar

H, AL myas wgsA A4 HOR o] gt agyt of

oA ARolA) m o) Baro] Folxof sherf? ol
= AN, 2 A Ak ol 2etlol ) gtels) o) mapa
THE BAIAALE, ol2iet AHo] ofm ZolB Y= Mol ..

[TFel=] o9 Q3 Ashel o))

Weller WYl MUY BFslo] Ailo] BAlo] ABE Bustacin o

1 o2 =21
I Foll. 2 AL delg ) dapgos wymg

1

Weller BURE AuagA) B4} YNY A DS guoz )
P O] e Sl Aus) Seln Wl ANsL 2 ga

2l FAf B weho] y) A2 A U2 kg, duksiul wapm

o AR Z Aol et of e Ul He ol e chEce 2
°F TR ol7) wgolckra Haska qep)

22 2o tHa Weileri=, &4)9) 4182 Calvo-Goller2) B AA =

37) Weiler, Editorial, supra note 30, at 974,

38) Joseph Weiler, In the Daock, in Paris, EJIL: Talk! (blog), Jan. 25, 2011, http://www ejltalk.org/in-the
dock-in-paris/,

39) Weiler, Editorial supra note 30, at 973-74.

40) Weiler, /n the Daock

&»—




96  wei=2y M40 MpsEUUsE HaAATE)

#2) of | AHA FE(any statements of fact)o] 2l gl 9|A9] A&
(a statement of opinion)©f| Fgsickal zA5H%

a7 A BN, $eE ABATH & HlEd Ade] Aads
paAsts Ao dgsis A A% ARRch ool £ LA
| Az ote7h glome A Agol 1 Ag bt ol Al
P Edolaks B9 ANE Aeg kA & ol BARARE
o ggoln ojd Woalee] FozREE REEojof Pk A
ol WAL el A e s £ AHCE Sl 43
shad E&o| 1 o] Bo] L $ABHA R3frha ST L
gjatche Zolchd)

QA Aupera Aok AR A 24 m5of o8] Weilero] &2 5
o FAck

(a4qlo)] S8 e dysir| g, 19zt lFolut o sepale]
WA A7} obd kAo WAAS otz 2 Aedt o7t a7t
Aol 24 LA ol ks ojd W HQ o] fgk ofuizt, vl
Folu} o] A2tale] AARAE Adulgo] o 2 Alojzhe AEA
Ql o] % AT Fet. - £ AN makx PRAE ANAS
2 Aest AL, m)alo)A) ujyke] spatn} Abuhel b) 8-S obAE
= PAEAE W12 A A ARstel, AE Jg-at 2ol 3
gk

« Karine Calvo-Goller:= Z&}A Zuhwjo] A gaweo|2 ol 4} — 4
AZ, 249 o) gt £AY HHL, 1) ot BES 34
e BE Edela oA o, e A4 Axge) At
°F St AR2E vlwe] BAT oiMA g A B FEAA o

41) ld.
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2 Jye| Fof oidt osHAQl o) HS EHF AY Mo}

E%*i‘- %‘%J% “2gjag n4R08 thl(bad faith)= - FH3] QJF =
ool A2 YHA], Weiler 5,@]%.-] & 59 $£9& ot ofyg} Calvo-
Goller7} Wetleroﬂ A 8H F2E AF & 3}gct4)

H2o) xea WAL, o] Aldol zf.%a% @) uloket HeAgug 7}
AL gk HE 98] AASHEA, Calvo-Goller7} 2pAlof A 744 §-2) 8t
HHE gt s ASE Y ol2gt Y He ngolo Yee E
'L‘P'*} Al S8 R dYe] 4 Aok sk Ao 2A, thesl

7?' ol Ath= A ol 3H Aol Y 28] EHxE 1
9]?%‘?_'0] g vt MAAE YA o ol gl s HelE A3tstr] 9
oz ggEojof & Aojct

“golRiEE o) gk ulSe) A

Weiler AzlofA| Saf2 welo] Ul WAL, Tapash 7o) palo] gl
ZTgo] sl L2 g ANV o Ui} A£G AvsiEa 12
ok Aleof diaf oA A& W AR, o]+ u]t]o]¥(media law) T
A AbA 01[A-| 150 85t= o] 2u} “Hof A4 T (libel tourism) TS
“HY &3"(forum shopping)ll tidl] BAIS 7}s}= Wby 9] slLto|c} E o}
M2, vlollA et ofg #7h gt A, FeldlES AP
3. el ef=to] 2 BAe] JAE Fohs F71e) ARARY BYS-ES

L A B Ao, 2 FuEe] JAE P 248 AW
- ‘%“@i"lt}-

T _-—IO-

gl

o

52 71‘;- rj.: i

rir

42) Joseph Weiler, In the Dock, in Paris — The Judgment, EJIL: Talk! (blog), Mar. 4, 2011, http://www.
ejiltalk.org/ inthe-dock-in-paris-%E2%80%93-the-judgment-by-joseph-weiler-2/, quoting translation of
Ministre Public c. Weiler, Tribunal de Grande Instance [TGl], Paris, 17th Chamber, Mar. 3, 2011,
Case No. 0718523043, The ruling in French is available at http://www.ejiltalk.org/wp-content/
uploads/2011/03/judgement-3-mars-2011.pdf; an unofficial English translation is available at
http://www cjiltalk.org/wp-content/uploads/2011/03/Public-Prosecutor-v-Weiler-judgement-March-3-
20113 pdf.

43) 1d
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o] 72 H|9| |2 ol A A&, Apg-tjofetu|ope] Rk} K_halid
bin Mahfouz7} v]=+2 2 7}0] A} 8}2}¢] Rachel EhrenfeldS A= =
do Pa gl &% - o] &% bin Mahfouz7} of 2] vhetel Riedel #|7]g
24 A9 gARE a4 39 Y - S A71% d w2 20|k bin
Mahfouz:= Ehrenfeld7} 2 #  (Funding Evil: How Terrorism Is Financed - and
How to Stop 1t o]l tjal 28 A7Igew, o 22 bin Mahfouz7} 2t7tef cHal
Qaeda)o] A& thF 1 ekl wdatgict. Ehrenfeld= AR g=9 Py

o bR gkoketas) T12]dtoel 2004 12:U0] bin Mahfouz= = HUSR
wg il 2 Mo A w7 @ 1 =0 AFE FIh= HAHHEAE

ok ct.46)

122} Ehrenfeld:= 789 dAuliflof bin Mahfouz & ArdE, 9=+ Hee
gL vlSo)A AHE 4 gk oIRAL FeHE 28 A|7|Sk bin
Mahfouz7} u]ZolA § 2@z JYS Fake A& A7ldtels e
QAT 1% QAuataddelA “u) Mol Lajuiadel WS aloF
YA BE 1 RE WIES /T Y72 ook AEsHATHD)

A YL, 378 70 WEo| w29 241 bin Mahfouzo] g Au
PR AT YA i BekstAches) (]she] A4 shofl A, A
WUES Q1A o] Bt BAlo ghislr] 9jajA 280 AT+ ¥
F& T8AUCH) G2 AYFLYUS o] BARAE & T HL
HeQl 83 Ay Y(New York State Court of Appeals)o] Al 21cts0

44) Samuel A. Abady& Harvey Silverglate, 'Libel tourism' and the war on terror, Boston Globe, Nov.
7, 2006, hup://archive.boston.com/ae/media/articles/2006/1 1/07/libel_tourism_and_the_war_on_terror.

43) See Rachel Ehrenfeld, My Turn: Sued for Libel in London, Newsweek, May 27, 2010, hitp:// www.
newsweek. com / my-tum-sued-libeHondon-72823.

46) bin Mahfouz v. Ehrenfeld, [2005] EWHC 1156 (QB) (May 3, 2005), http://www.bailil.orglew!
cases EWHC/QB/ 2005/ 1156.hml. See Douglas Martin, Khalid bin Mahfouz, Saudi Banker, Dies
at 60, N.Y, Times, Aug. 27, 2009, http://www.nytimes.com/2009/08/27/world/middlecast
27mahfouz himl; and David Pallister, US author mounts Ylibel tourism’ challenge, The Guardian,
Nov. 15, 2007, http=//www.theguardian.com/world/2007/nov/15/ books. usa.

47) Quoted in Ehrenfeld v. Mahfouz, 881 N.E.2d 830, 833 (N.Y. 2007).

48) Ehrenfeld v. Mahfouz, 2006 WL 1096816, *5, 2006 U.S. Dist. LEXIS 23423, *19 (S.D.N.Y. Apr.
25, 2006).

49) See Fed. R. Civ. Pro. A((k)(1)A).



olciofel 9| M8 : 238 YoM / Eric P. Robinson 99

AU, AP US EAHA 789 MYUES bin Mahfouzo] et #jzt
wEEE 7RI QA vk WASYCESD olof whel upgiawYe

Ehrenfeld®] 48 Z}3l3t Ay {o] #AS 521512 ch52) Ehrenfeldi=
A ol dasizkE AR sA= @k

et ¥ oA 278 E Ehrenfeld= 2|32 =& 58], v|3 Ay o
EAF2F(First Amendment)o] 878H= £FE W3] 31 92 Wglo] Y|
o ol glEndo disf 9=lo] 1 WA YL vjd Yol QPR B+
SHES she WES TSIUCESD 4 & old AR WECHAN LY
¢ WA, Libel Terrorism Protection Act”)& 2008\l F3}A| Zch54) @ ¢}
£ FE% oY FAE nghon ) 2010¢o= AR A “QER S
H"(SPEECH Act)o]2hi= %] E{(the Securing the Protection of our Enduring and
Established Constitutional Heritage Act)S A A8} ch56) 9] 7} 0] W &o| o}
3 5= gl kel WelolA o=t o wde] e s AL A}
= AQ1 BHHe) S 9] AR Aty o RE n|3 ¥ o] 2gHr}s®)

50) Ehrenfeld v. Mahfouz, 489 F.3d 542 (2d Cir. N.Y. 2007) (certifying question to New York State
Court of Appeals).

51) 881 N.E.2d at 833, 838 (N.Y. 2007).

52) Ehrenfeld v. Mahfouz, 518 F.3d 102 (2d Cir. 2008)

53) “[T]he United States affords the highest free speech protection in the world. Therefore, it is unlikely
that any foreign defamation law will be equivalent to, or provide as much protection as, that of
the United States.” Nicole M. Manzo, Comment: If You Don't Have Anything Nice to Say, Say It
Anyway: Libel Tourism and the SPEECH Act, 20Roger Williams U. L. Rev. 152, 178 (2015).

54) 2008 N.Y. Laws 66 (enacting N.Y. C.P.LR. §§ 302(d) and 5304(a)(8)). The name of the act is
an obvious play on the phrase “libel tourism.”

55) See 2009 Cal. Stat. 579 (enacting Cal. Civil Pro. Code §§ 1716 and 1717); 2007 Ill. Laws 865
(eff. Aug. 19, 2008) (enacting 735 Ill. Comp. Stat. §§ 5/2-209 (b-5) and 5/12-621 (b)(7) (2009));
and 2009 Fla. Laws 232 (eff. July 1, 2009) (enacting Fla. Stat. §§ 55.605(2)(h) and 55.6055); 2010
La. Acts 712 and 878 (enacting La. Code Civ. Pro. § 2542); 2010 Md. Laws 658 (amending Md.
Code, Cts. & Jud. Proc.§ 6-103.3 and 10-704(c)); 2010 Tenn. Pub. Acts 900 (enacting Tenn. Code§
266-108); and 2010 Utah Laws 117 (enacting Utah Code §§ 78B-5-320 - 322).

36) Pub. L. No. 111223, 124 Stat. 2380 (2010), codified at 28 US.C. §§ 4101-4105.

37) Prior to the enactment of these laws, there were other provisions under which state courts could have
refused to enforce foreign libel judgements. See Congressional Research Service, The SPEECH Act:
The Federal Response to “Libel Tourism” (2010), available athttps://fas.org/sgp/crsimisc/R41417 pdf.

58) See 28 US.C. § 4101(2) (including “a Federal court or a court of any State™ within the scope of
the statute).
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E5 ¢upo) 3] of ouhEo| F _ g
| EABFAOMS) ZHo) A AR AHAE o]4dh= S 383}
1 9Jch60) - _ ;
2274, ¢ s sto A GUstAl Aag #Ao| 3y U=
g, Mississippig=oll A= @ 2g2A2 gz g Hucte] ¥ ol =gk of o
8 1 e SRS

4]
a

djo) FYREPALY(Lese Majesté) 9] 313

u]2o] Ql# R S H(SPEECH Act) mlato A @)=o] afgltvtds Ad
o Agkstn Uk, ey BE o] WL, § A7k7h ApAle] virje] ¥E &
oA AAE Zelzo] Hgatnat s Aol 1 F7HE ofsls vi=dlE
W EskAE $aih ofE SO, BEe Ale] FYmE WA WYL vl
Q15o] chstel Maskgliz, vl=Agol /& W] gldtel di=el 4
FHe o 15S A Eshck

giae) FYuSYAUYS 2, ofs), FASA, Ei= HYAE B
S8t7Lt S19sH: AHs 3WolA 15\1e) ool Aghehna gkl Aek?)
A2 TGRSR EY JUAA St 201490 Foe} o) ol FA3
F7IstRet, Aol Sgolut Aio) whjahs Auiat givtaAtE IV
£9] A7 HUkS) AADAEL 0|5 A7\ 2of djs) Ae vwE 7
331 9)th64)

o

59) See alsoS. Rpt. 111-224, at 7 (2010); H. Rpt. 111-154, at 9 (2009) (noting that the federal statute
preempts state libel tourism statutes),

60) See 28 US.C. § 4103,

61) Trout Point Lodge, Ltd. v Handshoe, 729 F.3d 481 (5th Cir. 2013). !

62) Thai Criminal Code § 112 (available in translation at htlp:h’www.!hailandla\vunlinc.cunplav.\'s-ln'
thailand/ lhailand*crimina\-law-texﬁransIaiion#chapter1). For more on this law, see David Streckfuss.
Kings in the Age of Nations: The Paradox of Lése Majesté as Political Crime in Thailand, 33 Comp:
Studies Society & History 445 (1995), hitp://www.jstor.org/stable/1 79215. .

63) Lese Majeste Criminal, Not Political: Thai Govi, Khaosod English, June 2. 2015, hutp:/
WWw khaosudcng!ish.cum/delniLphp?ncwsid: 1433250881, :

64) See Thailand: UN Review Highlights Junta’s Hypocrisy, Human Rights Watch, May 11, 2016, hitps:/
www.hrw.org/news/2016/05/1 lJthaiiandm-reviewhighlights‘jumas-hypocrisy‘
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2010142k 2011%3°f) 242}, = BR= F o) uj=elo] ujofA g2l
off AANE EHEE FA Hot 25| o Y=L uf o] We H g3}
ek g S AFEo] A Woka, o g W2 2d 699 Ay F 7
NEE 5A5EIL A AFHEITHS) o] £ AL A p|FAEL T1Eo0| 1l
2o AUS o TGl B ETHM2E 2eRlof] 7)o

Bi=r2 20149 ol SR SFAALY A o3 7|4E NUAES ‘ﬁﬁ"]
AES BA8H7] A28tk BEg viof oJahH, 20150) g =45
o] o 259l 31 7|48 T F 1492 o]l oA '-'—f?l
o]tk 2015 6] B FR= IFREHANYY R 7|48
Al ZFAet FARE ARlof] s HAIJNE 2HE 3}t

B s 7148 317] Aol m2glo] #Fsh= yate] diatel A g2
1 gl w3l &2 F A”S st AU “oF dAEL o] T A
AN7E BAAH EA7} oh e} shte] AP A ek A& olssfiof gt n
554 Paiboon Khumchayat:= 2+3}¢ich7h

65) See US citizen interrogated by Thai officials for his online activities, Reporters Without Borders, May
7, 2010, https://rsf.org/en/news/us-citizen-interrogated thai-officials-his-online-activities (questioning of
Anthony Chai); and Kevin Drew, Pardon for American Convicted of Insulting Thai King, N.Y. Times,
July 11, 2012, http:// www.nytimes.com/ 2012/07/12/world/ asia/ pardon-for-american-convicted-of-
insulting-thaiking.html (pardon of Joe Gordon [née LerpongWichaicommart]). A lawsuit by Chai
against the Canadian web host of his site for revealing his identity to the Thai government was
dismissed for statute of limitations reasons. See Chai v. Netfirms.com Inc., Civil No. 11-6988 (C.D.
Cal. dismissed Mar. 30, 2012).

66) Id.

67) See SaksithSaiyasombut, Thai junta hunts down lésemajesté fugitives abroad, Asian Correspondent,
Jan. 25, 2015, htips://asiancorrespondent.com/2015/01/thaijunta-hunts-down-lese-majeste-fugitives-
abroad/,

68) Id.

09) Thai Minister Asks French Diplomat to Extradite Lese Majeste Suspects, Khaosod English, July 14,
2015, http://www.khaosodenglish.com/detail php?newsid=1436851966; Thailand asks New Zealand to
extradite lese majeste suspect, Jakarta Post, Jun. 16, 2016, hitp://www.thejakartapost.com/news/
2015/06/16/thailand-asksmew-zealand- extradite-lese-majeste-suspecthtml. While the French ambassador
discussed the matter with Thai Justice Minister PaiboonKhumchaya, he denied that any formal extradition
request was made. ‘No request for extradition' of Thai nationals from France, The Nation (Thailand),
July 16, 2015, http://www.nationmultimedia.com/politics/ No-request-forextradition-of- Thai-nationals-
from-30264536.html.

70) Id.
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ﬁc}.;_l_-,i_gl_}_-. Aok, ool R7HEL Hla FAYRL] ate] §8k= A

o 1 olck | o
Ezﬁfiﬂ sgl, P Pribon: S U2k =t @lm@;
Jue) o] 48 olsatx Rt oty Awsteict. ‘-Lf-:-_-ttr-.i:_x;l; e
Ad 04e) F9 AE WL 9 ek 25 el A - o
4 )3 BRHE AT UK ghehra 7R Aol A ek

uhoige 99 A4 FF AAE

aiAws uRaR-aciadd o yete 2ol 283ts A4
USRS A2 Uehgel 220l Hota gl R 1A A e Aol
°IF % ARl 47 S53 AT ol A Yolut Aol Auk, 1ES ﬁﬂj
4 38H 71RAHA AHE TR Ak 3, FrHe AA A4 U 3
B& WolAl vltie] EA2 9 3 Yarate) A et 4 9l A7t e

AL

3 osté. The Diplomat, Dec.
72) Joshua Kurlantzick, U.S. Ambassador 1o Thailand Investigated for LéseMajesté, The Diplo

: or-lese-majeste/.
19, 2015, hutp://thediplomat.com/2015/ 12/ws-ambassador-to-thailand-investigated-for-lese maje

73) Get out of our country; Thai right wings to US Ambassador, Prachatai English, May 16, 2015, "
Www.prachatai.org/english/node/6167.

74) Kurlantzick, supra note 73,

75) Other countries don't have lésemajesié
English, May 12, 2016, http:
(in Thai) is available at hit

. AT T chﬂ[ili
law since they're not civilized: Justice ,\h.mm r-'\.:,r;ments
rW'rww'pmchatai"”E—[e“gliS]‘lant‘]c.’f)149, Video of Gen. th(nm;t” il
psi//www.facebook.com/ BLUESKYChannel/ videos/ 7363484531
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Aoltt.

AEH ORI AANA L, Melo] B0 AT} Bashe] At
3 AHE 20 B9l9) XA 18 ARske AL wEA He o
olgich. 1HAT e Y] Y AAIA A2l 92 g A 4
A 1eAA] Qe

SHA] 2 utel o), ZF Uzl Zhate] W 7S HolA Hesten Ale
sk 9 o] 714 o] Ak dNtE o FAUFYL Z o] & Y
ete] =ulSol s T = e VFHULE A 7HA) FHE AFs2 ¢
ok “9IsH 2] s (jurisdiction to prescribe), “AF A T (jurisdiction to
adjudicate), “12]a1 “F| 32 & (jurisdiction to enforce)o] 1A o|c}77)
2k S7hgo] G uetelA Belsl eyl EHzol dig ¥ 24
Hskalal 3= ol AlSS BASH 3 =FofA], Stephan Wilske2} Teresa
Schillert= o] $89] Z+ ¥4 237} $AS AYD Qe AYsta ek
= WA BUAS 907t et okERe} 2ol AASINA “HHF
#(universally) 1HH WHBUE AAE 1 AASe] BRHGT o
79 A A PRUL 7|48 SHe F71e] FNEG ool o 42
AL LFUTE) 123 b2 velo] AAE U Belzo] gt Y up
AR 1 Zelzs) gejEn Qs 2rbe] £o)8 @ patchm dhrhso
et 9ol A Alml Al S A o 4= 910, Wilske®} Schiller7} 194 A
o AAE] g F7 olF, AEulo] chat FAH WAl 2ol
e Aol dolgtth ARel AEL “2 F7HEo] AeluBLre) BUNY
E5 /M54 7o) glm, vl 2 Fvbsol WEY st HEEHES) A

6) Kevin A. Meehan, The Continuing Conundrum of International Internet Jurisdiction, 31 B.C. Int'l
& Comp. L. Rev. 345, 349 (2008), http:/lawdigitalcommons.be.edu/iclr/vol31/iss2/8.

77) Wilske& Schiller, supra note 5, 50 Fed. Comm. L.J.at 126.

8) Id at 176.

79) ld.

80) Id
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2 71508 m kgl Aol olatt 28 £ gl wAlEl Aud 3

oAk A7 AANS Boby Zolcheki AEE WL AUkt

o2l Apape 114o] A 2008 W% B vpobAIAl gskeh A U
gare) ASEE WAPehE RS9 =R, Kevin A Mechan 2 o] 33
o A AESHEAL, “lEdl BB Pevtol B HAMS A A

o] golk e 2ES el ok

agx ARASS BT Fao] FeHOR AFIL, AFdE 29
sl 123 AASY AuE FAA 159 FHEs A oj

FoJAMEA 44 A2g 4 Aok P A8 Aol o= 54 olF
Zbo] 9XS BHlss AL 23] ofFrhz Zo| FHHULH, B
gyl o|SAEL SEHoR AAEY YAE HHEA o &4
2 g ofsiN )T ok AEAQ HAH ware| ¢, 55| JEH
BAL olggt 252 A2y ool FANA ul$- AHFshAl Kt
WUSo utEgulst AN P} wstn AT of# A&
B FUHS AA 712 98 AL o FojAA] £t 9
t}.83)

20‘41—510“ Oﬁoﬂlfg}.(l 0]51\.1] y_}-?}t(;_ __t': 1“} !J,} ‘:L’}" 7}_1_]_”1_ )]%
WHoR gola © AABEY A2AS YYsh aclo] Hx Yok A
st bl gk,

A, AL vlhE S, 220 AR chFH AvdsE A
-f%?’hﬂ* Ao st W e S AsSe) djde] At
L glek G g Az ade] o} Apoju ol A
FAES Al that Alzlo) Al Jare ujxw 9lck oA

81) Id. at 174-75, quoting John Perry Barlow, A Declaration of the Independence of Cyberspace e
http://memex_org/barlow himl.

82) Mechan, supra note 70, 31 B.C. Intl & Comp. L. Rev. at 346.

83) Id. at 349 (footnotes omitted),
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QIEjulle] g A=7F AL ofstE]a o gate] @A) AHudAd)
A stellA #d AHD71EQ] 4l o] Y 4 Qo &
g olEfet A2 AEUlY] FAUBZ o]ojH £ Y= 2L AYH
R =7HY AW A Fxof djgt e 7|9 m Ucks

ojg|gt A ES 258 o3| A&E L 9k zhato] Qg ylofA] AFAluk
o ultjo] A AAE el we}, Qe o] ES SR A F P
of Tet gyt 2ol A2l EAY51A] b=k W} FAEL 1 o] 74
& "olA oj@A AWE 4= AdeA, B 1 PFo| Qo Mg ojol &
AR o ek AAHQ 1Yl glo] A== it

o3 W2 Aegtol] UolA FUHA nEE AL 23 Yol A9
ARS8l A& Fol, nFollA AZEIH(SPEECH Ac))o] Bl F&
U 2] AHEolct. & u|3te] YHAEL 911 H Y o]F Hagda
& ol&5kaizt sk HlE o] AAA A UAE) s HHF el Y-S st
AL olglch vRZRA 2, ef=te) FAMYES SYR S AHy el Sy
& FolA FAPY Rl digh whdEae]e} vighg, 0] FUolA e
E A0lE oA Yo ZlolE BE oghstala} sfal glck

L el wejAlgte] gt w7te] QlEjul JMeo] o] QlojH FH
AEE 3HA =9, 2 nYAREe B3 o2 ezt &H4le) RS of
3 sk Ao G A 2 AEe 8lA ik 22t e
THESHAAEY fubato] it efto] A2 AE 8L 7 EACR
FAIBHEA et o] ol WSS wjdksta Qrk. Joseph Weilerol it
T20| FArgof gl AbAoA, LA WS YLzl 1L ARAE Eakio] 7}
Ao 2 9l 43 (forum shopping) 3}l Qltk= ¥]a1e] 48 whols
O|HA, 11 AbAE 7|28t 23|8 QoA AAE 7IEkgich

W WshE e Sotel Relzo) Bat 2AA BUAA ol4E TR AT

84) European Commission, Communication from the Commission to the European Parliament, The
Council. The European Economic and Social Committee and the Committee of the Regions: Internet
Policy and Governance: Europe's Role in Shaping the Future of Internet Governance (2014), at
2, available at hitp://eur-lex.europa.cu/legal-content/EN/ALL/?uri=CELEX:52014DC0072.
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o] 7} WHES Ak qc}. 1 % 2719 RR FAES A HA
Ev(effects test) AHE ANBAET, - o] A vlFolA g
of o] FHo SARRAS - o|Ze gIAre] EeZ7t §t =7t vl
A Aol ko] AEol et 27}7h o 2elzo] 2AS WA 2
-%i} 2 Q=& ARsHE WA oITH ol¢} el o FHAHES of® WA
o|E7} A|A| =7Hthe forum nation)} HFACE dAtEo] Y=g A
a7 9%t 2ARA 1 YARlEY AsA-go| 470 e S
3hch87) William Guillermo Jiménez2} Amo R. Lodders= @80 Yol 27
& A4S ALY Meehan2 “EE 27}50| Zojatal v]EshE AHY
o] Bet AAAH gelE 2E) ARt shte] FAEFS FHBAE
489 ST Yol ARl FYUZE Atololl HARRE Ao A AL 48
%t

e o] Ao Wik ol AN E 1AL 53| thEel 37HA =HE
tholof itk A, & F7he) MU e ulat s} thE uhetel M
o] Y@ |AS £98 A7} s BAolch of e &3 A A%
(comidy)olet i A& A glck. B4, WAL Aol gt A zoko] 48 &4
olc}. el AL, & 27k olF Ao Mg ARatol ol Aol H
3} 712 988 4 e AUA 2 ofE 27 folA o AT R
Aje) BAjolc. ¥ =Fo| Umz| EEAL olF Z el WA weA

85) Calder v. Jones, 465 U.S. 783 (1984). )

86) For detailed descriptions of this standard, see, e.g., Anderson Bailey, Purposefully [ directed: Foreign
Judgments and the Calder Effects Test for Specific Jurisdiction, 62 N.Y.U. Ann. Surv. Am. L. fl7l||
689 (2007); and Matthew Chivvis, Reexamining the Yahoo! Litigations: Toward an Effects Test for
Determining International Cyberspace Jurisdiction, 41 USF. L. Rev. 699, 70001 (2007). The “effects
test” was

87) See, e.g., Eugenia G. Carter & Jemnifer R. Racine, Personal Jurisdiction and the Internet: An Update,
76 Wis. Law. 20 (2003) and Jeffrey M. Jensen, Personal Jurisdiction in Federal Courls Ut‘w
International E-Commerce Cases, 40 Loy. L.A, L. Rev. 1507 (2007). The leading case articulating

this approach is Zippo Manufacturing Co. v. Zippo Dot Com, Inc., 952 F. Supp. 1119 (WD. Pa
1997).

88) William Guillermo Jiménez and Amo R. Lodder, Analyzing approaches to Internet Jurisdiction based
on Model of Harbors and the High Seas, 29 Int'l Rev, L. Computers & Tech, 266 (2015).

89) Mechan, supra note 70, 31 B.C. Intl & Comp. L. Rev. at 368.

90) European Commission, supra note 78, at 1]-12.
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U A5 AHBA (BESSH

4| of| (Comity)2 1|=-0] Y2 02 4] ujzo] ofd 2J=-2] W¢lo] Y&l
aAe, 11 Aol n]aie] 7122 42|(a fundamental principle of American
law) S IWESHA] G gL EFEojof Rk YR ojct n] AT UL o]

YA E o33} 2ol AFsAh

2 olulof QlojA A o Hcomity)olgt FHHA A= A2l ofF
o] £A = ofyar gkl ebto] ot gl A oo £F2 FAE
otk IAL g 27p7L, FAIA et We| 2l A= Iyl
o A= Yo BEE v oE 9Fgle AeE HA3s| sk 7t
S, ot 7] AYA, P E= APHA AAE A2 GE W
of Al &%ls] F= Aol

ul

t

=
i

ZA|ofofe- o|ete|ope] EAIRTe) L 7|UE Fal Y yPA=9] A
o} date) Aifly Apo]oll Al WS) LIZER|T, Joel R. Paule] Z&o] oj3hw,
Adore: ujte] GHAM Hol o] Q1 Mo Ag Mo WEOl FEE:
AL 24s}7] 918t sko g 22 WAL, UFol Aok vl WYSol o
B4 oliLd ola|7h gl #Aol A 8Eck

ateby SAlope: 7l mA o o) Ay ez A, “FATEH 23 %
A Egheke AAle] MaSo] Al Seste] o vt ¥
Agech o o), 15 B4, ola) tetel g AL - A Alol2] A}
A BACIAA) 0| opel, v} H& FRZA Atolo] BelFo] W

91) Hilton v. Guyor, 159 U.S. 113, 164 (1895).

92) Joel R. Paul, Comity in International Law, 32 Harv. Intl LJ. 1, 13-19  (1991),
htp://repository.uchastings.edu/faculty_scholarship/625.

93) Id. at 27. Paul based his conclusion on his examination of the laws and court decisions of 15 nations
in 1989,
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zfli‘fi:ﬂ %ilftﬁl, B L jL'n’.U.[ o2 e AvE Yo 93
& ol dHalA 215 W ﬂ%z‘s}'}ﬂviﬂd_ e yuee
apabd olElyl B3] FAlo] it ofd sjAMo|=A, WMUFE

de wiglo] el BAS Soishe AFY Wed A AT 13 ot Y

g Bae 5950 PP des :
| JPO: A2 °ME;>L 38 olgsjoF & Aolck “12|5te] oW 7|E
OEE 7= A — d= U

|22 7o) 2AL o2 WAl it o] Al AL A
0"5__ 2. AT B | : prieenn g
Aojolo 8t 127 oY WAL HAT ZAAAE A4kl 3lolA =
A s -

Wel WA 9 AR 1S ¥ 4 olok ¥ Aolch

Q) =g 9 7Jepe) xok

43¢ 9% ol AUEE Aok WA Uk A A 'i:
B 0k an cae veol gk 396
S distel EAVL F4817] glaiMz, AnkH o w7k AR
=230 ZAst= ot 7to] b2 Loyt sl 14 o

VS 9820 52 o s, s s aol AN
Rold & gk olE 2 Ay $4 B ke Aol o= AE
VAT 9l A Ao,

94) Id. at 31,

. aw (hat the
f vllnld“l
95) Id. at 32-33 (“{Clourts in civil-code countries generally will nor give effect to loreig
court determines conflicts with ordre public.”)
96) Id. at 41.

<1 7he ’},”MA{
1) &E o] AU st ooz} g)cy, ojd), ojao) Abm QU= HulE 9 WA B

= Aol u) AL qriAt
98) At 18 USC. § 31840n) (SHSohA 0|3 Aulg Zaget glojz 7|40 AU

ASIR e Aol g ol A=E 3 gsia 9g) ¥

M, e
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ool A AE2FS 39 Ao AR Ak F, YA <
27} o] Fol 7] Al 7IaE MATF F H7F REoA MY o) T
stojof g9 EJL B2 I7bEolM e Y 714E WH e o] FAF
ol Zo] A0 vl 23 HERIJNE7} IEE 3 = F71e] HY 52
AMA 7HAE fhshe AY dols MAH U&7t SEEHA gt v
ojgje] w7tol A Widl FollflEAe] diaiAle v w7t selste 814
% vl=re] ASEIH(SPEECH Act)> FAIHQ HEQ =0 Aok 7}
s AMEYY & ARl

2 Y259 Y}

uj=ro] QlE2rEo] A e WA =of uIk AoF2 55 A
& ottt o E yek &40 AEY AAIA ] s HE A8shs AU
= &3] A olsiE EEI] I F A o]efo] 7Nk & A7 UL

ey sHAbES o e Yo A & veke] We HEsks A §9
82| 94i=t}. Wilske2} Schilleri= “9HY 3ji7} 2718 did o2 HAE A4
2AuY a4 o] AgEE WHE ANEGA" 2E YPLS A
u2] st Aut gl Wojeki Wtchion 12t David Luband: 9|5
Fuol AgE: AL FNYAS I oA=L M =49 o7t
=" adetn Ao

Ly o 3] 23 7|4k BRSt R 7HA] =AF olwEel e,
A “2t7to] ojy o]o)o] AL YolAA thE et JEA Lot §
e R AL YPsishle] BAlRREYY A5 YAURY FES
AGA S| AY HA7] BA7E 1sicki0n

tlo

r&

99) See, eg, 18 US.C. § 3184(b)(1) (29} ZH FA0] HAEof3UE).

100) See, eg., 18 US.C. § 3184(b)2).

101) Wilske & Schiller, supra note 4, 50 Fed. Comm. L.J. at 175.

102) David Luban, Fairness to Rightess: Jurisdiction, Legality, and the Legitimacy of International
Criminal Law, in The Philosophy of International Law (Samantha Besson & John Tasioulas, eds.

2010), available ar hup://scholarship.law.georgetown.edu/fwps_papers/67.
103) 1d
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2015
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dolAi= B EAL g2 AHA e A= dob Ak of BAE
7] 9t ol2) sjAAEo] Akt 1Y AU of W Aol EX I
o] &H4ol7] SlaiML lEjYl o]2o] Ao FA ol 4 g T WF
el ¥y WSS nsorst & Aolct

2utujote] YAjolEo) Tt Autrte) yhehet Hole] 7|ukg & YAIE
8 42 “UY A28 AGHaA s Tl A o) g o9
2 Ag3staz} sh 27}o] Al Solct o]aldt Al 5o w5 w77t A4l
ik AU 24ES 9ate) YarolEo] AAT 4= ol Aol oM

AL 9lee HojRl Aot} AUk A IAAE Zuji]ote] AIE
ERENE %mm BASE A oA Fajar glck w2 2W
27b Y Wels A AAd o2 Hgsug sk Aol Ad o A

o AEL ol whel 2o B g Yol 4o 2 e TA
A% BB BA2 sk glchm, dohx) B4} s A wdtE A
T2 0 BMIEEL Hgo) fYAEL o sk AUE
UACIESA 918 Aa)o) Qztste) gase Agsta Al 1eu 282
A AIREEQG goln ae S84 Rt olF ﬁ’-‘ﬂ**"‘g
2 221917 7) 4(geolocation technology) S ARR-a)A] 2= FH ol g4

oI HA 25k A Ausig, aet ® oy 2as ’H""ﬁg
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393 = olof WESHA] dgkon, A= A AAe BE o]8AEe] 1
g Fo] A8k EIes 3 & A& a7k 9k o] AL Ao Wt A
A2 v 5 Fe] FHFA|7|= Aol
s, El=ro] o539 A M H(lese majesté law)S 1 Ag-o] ¢ L AF
Ao|ct. 3fj ]2 -El AAE ER@E dis] U7 7147} o] FojFAW, 1
§ 11 AXAZL g =of A= giofwt 7o) o EAlE s AL, 4=
= HLvkAEol dig] HERIRIE 23S oz 4o Fuge A Al
Aol EAE] Bl dh= AUz kol

AEulo] Aol 7|aEAY H9382 FA= A2 Ao AT, 1
U HEH ?’rzﬂﬂ@""i—l 4‘5--— 43| A&E 2 k. ZH4le] vitjoH S
FE 9] eyl Fexo7tR] gl = AA AU HE 45
& wE Al Qtefl sjdE A A gk 2y ofd AN EA 7l
AR ofu] Z} F7}h Zhol| WopER AL Qe d7 LHAFEE A7l F
olof g ZAo|th

I7~

FRo ojciojy, oiclojgel FXN &8, nlclojgel AN, MY, AU Fa
media law, international media law conflicts, extraterritorial application of media law,

comity, right to be forgotten
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A7]7] $18iAl ul=k 2]8]+= 2010\ o) SPEECH ACTE A%t} SPEECH
ACTE= A Y A2 FHE 5= e =9 Folflls #4E v Yo
A sk 2 Acelr] Y8l AR = AL, 22igh ol ofatofA] uke x|
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Discussion on “Crossing Boundaries”

Dr. Ahran Park (Senior Researcher, Korea Press Foundation)

For nearly 30 years, the Internet has been viewed as a way to expand freedom
of speech globally. It allows people numerous opportunities to communicate with
each other without geographical barriers. Yet, as other mass media did, the Internet
has generated its own set of legal issues for free speech in cyberspace.

Indeed, cross-border litigation has been exacerbated by Internet publications.
When online users download a defamatory article from the Internet, such
downloading may constitute a separate publication. As a result, any person in
England and Australia can sue American publishers with the sale of a single book
or with a handful of online access to the publications, which causes serious
chilling effects on speech in the United States.!) Confronted with severe criticisms
from American publishers, the UK Defamation Act 2013 requires that the court
must be satisfied that “England and Wales is clearly the most appropriate place™
for an action to have jurisdiction against a non-domiciled defendant.2)

While U.S. law gives the strongest protection to freedom of speech, it represents
a minority approach when compared with other countries.) The considerable
difference between U.S. and foreign libel law has resulted in a global

forum-shopping phenomenon dubbed “libel tourism.™) In an effort to alleviate the

1) See, e, Dow Jones v. Gutnick [2002] HCA 56 (High Court of Australia held that publication on
the Internet took place whenever the information was downloaded).

2) Defamation Act 2013, § 9.

3) Ronald ). Krotoszynski, Defamation in the Digital Age: Some Comparative Law Observations on the
Difficulty of Reconciling Free Speech and Reputation in the Emerging Global Village, 62 Wash. &
Lee L. Rev. 339, 350 (2005).

4) In “libel tourism,” some libel plaintiffs, especially those celebrity plaintiffs, travel to London to take
advantage of the plaintiff-friendly UK. defamation law and to preclude media defendants from being
protected under the media-friendly U.S. law. Robert Balin et al., Libel Tourism and the Duke's
Manservant, in International Media Law Developments 97, 100 (2009).
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negative impact of libel tourism on American media, the U.S. Congress in 2010
enacted the SPEECH (Securing the Protection of our Enduring and Established
Constitutional Heritage) ActS) Although the SPEECH Act aims to prevent U.S.
courts from enforcing foreign defamation judgments that are incompatible with the
First Amendment,6) it might be questionable whether the Act would effectviely
protect American speakers from being sued for materials published or downloaded
in foregin countries.

Privacy also attracts a lot more attention as a cyber law issue, for privacy is
particularly vulnerable to its invasion in the online situation.”) Social media and
Google have forced people to reexamine the long-standing notion of privacy,
precipitating legal disputes over the “right to be forgotten.”

In South Korea, although the “right to be forgotten™ has yet to be prescribed
by the law, the “right of personal information” has been strongly protected as a
human right. The Korean Constitutional Court stated that the “right of personal
information” would be derived from the right of human dignity and happiness
(Article 10) and the right of privacy (Articlel7) of the Constitutional Law.®)

Furthermore, two laws have guaranteed the “right of personal information” in
South Korea. First, the Information and Communications Network Act?) provides
online users with a right to delete harmful information relating them.!0) The law
offers an effective way for online users to protect their privacy and reputation: If
an Intemet Service Provider (ISP) that received the user’s request did not delete

allegedly harmful contents, the ISP must take liability for defamation or invasion

5) SPEECH Act, Pub. L. No. 111-223, 124 Stat. 2380 (2010).

6) See id. § 4102(a).

HA Ignuld example of online privacy issue is the Korean “Dog Poop Girl” case. In 2005, a Korean
train rider took pictures of a girl who did not clean up her dog’s poop on the subway and then pasted

Te photos on a popular website, As the Internet mob identified her, the girl was nicknamed 25 &
dog poop girl” by online users.

8) Constitutional Court, 99 Hunma 513, May 26, 2005.

9) Act No. 13520, last revised on December 1, 2015.

10) :;mcl‘c -}4‘2 of the Act states that when someone invaded other’s privacy or defamed other persol
¢ victim may request the ISP to delete harmful contents or to post a rebuttal statement
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of privacy along with the original poster. Thus, this act presents a strong incentive
for ISP to delete injurious information. Such incentive, however, might affect
freedom of speech on the Internet negatively because the ISP is likely to simply
take down allegedly harmful posting to avoid liability.

Second, the Personal Information Protection Act!!) provides citizens with a right
to delete or correct personal information. A person may request a manager of
personal information to allow his or her inspection of own personal information!2)
and then may request the information manager to correct or delete such
information.!3) So long as other law does not require the information manager to
collect such personal information, the manager must correct or delete information
immediately.!4)

As shown above, Korea protects online privacy more strongly than other
countries, but it is not assured whether this domestic protection would be effective
outside the territorial border. Foreign countries are not likely to accept the Korean
court’s ruling to protect privacy. Also Korean courts might have trouble in
enforcing the decisions related to foreign ISP companies such as Google, Twitter,
and Facebook. Therefore, countries must keep trying to understand how other
countries address various online issues and to harmonize their approach with

others.

IT) Act No. 13423, last revised on July 24, 2015.
12) Id § 35,




